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Abstract
Land is one of the most important factors of production, vital
for food security and economic development of any society.
As a result, in Uganda, 44% of all the cases in court as at
2023 are land related, even when it takes an average of
three years to litigate a case related to land. Because of
this, governments are keen on regulating transactions in
land by enacting legislation. In Uganda, registered land is
regulated under the Registration of Titles Act [RTA] Cap 240
whereunder title is proof of registration except if obtained
by fraud. Even ownership of unregistered land can also be
impeached by fraud. This article defines and
contextualises, traces the origins, evolution of, and litigation
against, fraud in land transactions Uganda and makes

some recommendations.

1.0 INTRODUCTION
Land is considered an inelastic commodity —its supply cannot be adjusted with
increase in demand.! Creative ways of optimising use have only increased the
productivity per unit. Across time, dating back to pre-medieval times, there
has been dependence on land by human nature for development and survival.
Even when current development trends emphasise technology and less of
actual utilisation of land, the rapid increase in population still pauses
challenges. The rate at which population increases has outstripped the growth

in innovation and creativity.
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The quest for more land as a factor of production has led to dispossession of
households thereby increasing poverty and crime among other ills. In 2015,
The United Nations adopted the Sustainable Development Goals? for people
everywhere to enjoy prosperity with emphasis on sustainable use of land -
focus on the use of land and not just ownership.3 This is also in line with the

Uganda National Land Use Policy.4

In Uganda, nearly 80 per cent of the Ugandan population relies on land,
agriculture and soils for their primary livelihoods.> Close to 88% of Ugandans
live in rural areas and are pastoralists or practice subsistence agriculture with
almost 70% of farm holdings engaged in crop production as a principal activity
and about 25% in mixed farming; all of them on land.® It is seen as the glue

that holds societies together and gives them identity.”

With the dependence on land highlighted above, the biggest challenge facing
land management in Uganda, most scholars have opined, is fraud.8 The way
fraud is defined, the way it is perceived (in terms of its effect especially on the
victims), the way it is committed, the way it is litigated and proved and the

punishment for it have all been changing over time.

Even with the extent to, and the frontiers in, which fraud can be committed

and its various forms, there has not been found a universal definition for it in

2 The Sustainable Development Agenda (SDGs) <https://www.un.org/sustainable/>
[Accessed 3 December 2024]; Specifically, SDG 15.

3 United Nations, 2024, The Sustainable Development Goals in Uganda.
<https://uganda.un.org/en> [Accessed_3 December 2024]

4 Uganda Ministry of Lands, Housing and Urban Development, the Uganda National
Land Use Policy <https://mlhud.go.ug/> [Accessed 09 December 2024]

5 Uganda Bureau of Statistics (UBOS), 2006. See also: Land Tenure and Economic
Activities in Uganda: a Literature Review <https://pure.diis.dk/ws/files/> [Accessed 3
December 2024]

6 The National Land use policy, Final draft. Retrieved from <https://mlhud.go.ug/>
[Accessed 3 December 2024

7 SaferWorld International (2024). Land governance.

<https://www.saferworld-global.org/> [Accessed 3 December 2024]. See also: R. Nakayi,
The perceived protection of tenants on registered land against evictions: An Assessment
of the legal challenges faced by victims of land evictions in Kampala and Wakiso
District, PILAC, 2016.

8 Peter Mukidi Walubiri, 2020, ‘Indefeasibility of Title: An Eroded Concept in Uganda’ 06
November 2020. See also: Stephen Kafeero, ‘Govt issues new rules to address land
fraud’ (Daily Monitor, 04 May 2024) <https://www.monitor.co.ug/uganda/>

[Accessed 4 December 2024
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written law, and that’s why the author characterises it as an enigma. The
author also calls it evolving because the way fraud is committed keeps
changing with time. This paper discusses the origins of land related fraud,
showing why it has been on the increase, analyses the current legal framework
dealing with fraud and highlights the inadequacies, and proposes some

recommendations.

2.0 ORIGIN AND EVOLUTION

The first recorded fraud in history, in general, is believed to have happened
around 300 BC relating to insurance policy wherein Hegestratos, a Greek
merchant, drowned and died trying to sink an empty boat so as to make a
claim for the underwriter to pay.?® Around the same time, in Ancient Egypt,
fraud was a common issue faced by the government of the day, with tax
collectors sometimes being punished quite severely for using inaccurate
measures to weigh out the quantities of grain to be taxed (thus fooling
householders into overpaying their taxes, which could then be skimmed).10 It
is this background that continues to play, both in Africa and globally, out
regarding what fraud is, and how it is committed-the deliberate performance
of an action with the full knowledge that it is wrong but with the aim of deriving

benefit therefrom.

In the pre-medieval times, possession of land territory was seen as a sign of
power and dominance as seen from the conquests at the time.!! From the early
medieval times, in England and the biggest part of the West as we know it,
there was a shift from communal land use after the establishment of feudal
system by William the Conqueror after the 1066 conquest.1?2 This generally

put more pressure on what can be derived from the land as an individual

9 Andrew Beattie, ‘The Pioneers of Financial Fraud’ (Investopedia, 25 November 2024)
<https://www.investopedia.com/> [Accessed 4 December 2024]

10 A history of fraud: from ancient Egypt to the modern pandemic (Part 1) (Trulioo, 27 May

2020) <https://www.trulioo.com/> [Accessed on 4 December 2024]
11 Tay, A. E., ‘The concept of possession in the common law: Foundations for a new
approach’ 1963 Melb. UL Rev., 4, 476.

12 Hardin, G. The Tragedy of the Commons. In Environmental ethics (Routledge 2013)185-

196.
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entity. What mattered was no longer the reputation that it guaranteed but

what could be obtained from the land.

This shift created the need to have land in big sizes just to optimise what could
derive from it thereby causing landlords to start using sometimes illegal
means, including dispossessing others from land, to amass as much land as
possible. This is generally seen as the beginning of land related fraud in
modern times. This morphed into a system that emphasised that as long as
one did not have notice of fraud over land they were transacting in, they could
buy it and have proprietary right over it in perpetuity. This individualisation
of land was legitimised by the law, to the extent that fraud was not only
inferred from actions but from notice as well, and it is this law that was

received in Uganda in 1902.

2.1 COMMON LAW POSITION ON NOTICE OF FRAUD
Before 1840s, in England, as indeed in all of the British colonies, the deed
system of land recordation was being used.!3 Under this system, all the seller
and purchaser needed as proof of record to pass ownership of land was a duly
executed deed between the parties, which would be registered with the
registrar. Before a buyer bought interest in land, they would be required to
first examine the record of the deeds that were executed for the same land for
as long as possible. This could even mean going as far back as one hundred
years in time.l4 This system had many ills inter alia fraud —selling the same

interest to more than one buyer.

This is why, in 1840, Robert Torrens, an Irish trained lawyer in Maritime law,
invented a similar system (that was named the Torrens system after his name)
to strengthen the passage of ownership from one to another —by giving a title
that does not require due diligence beyond the register.1> He was acutely aware
that fraud could still exist (in his proposal) and that’s why the law that

developed from his prescription had four main tenets: title by registration,

13 Ibid.
14 Dina Management Services v County government of Mombasa [2023] KESC 30 (KLR).
15 Butt Peter, Land Law, the Law Book Company of Australia (Sydney (3rd Ed, 1996) 686.
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indefeasibility of title, curtain principle, and assurance of title.16 The
discussion of details of these tenets is beyond the scope of this article. But
suffice to say that, owing to the social economic realities of the day in
Australia, the law also found significant resistance before it could be passed
into law in 1857.17 He envisaged that some people would suffer loss as a result
of residual fraud, and prescribed compensation for the victims, from

government.

The registration of the title was considered to be notice in rem to ensure that
everyone would know that the land about which it is issued belongs to the
owner specified, and all the other interests that accrued before the registration
did not matter —the principle of indefeasibility. Even if one had notice of other
interests on the land, as long as their names were registered on the title

without fraud, their title could not be impeached.

2.2 FRAUD IN MARITIME LAW
In many respects, the rationale for the application of a recordation system
used in maritime sector for land registration would not be difficult to fathom
because the person who introduced it was an Irish lawyer trained in maritime
law. Faced with the challenge that he related to maritime practice had been
intended to cure, and had in fact cured, it was the closest in his toolkit. Here

below I discuss briefly how maritime works especially as regards recordation.

In maritime law, as indeed in all law relating to goods, title for goods or cargo
passes from a shipper to a shipping company for the time the cargo is in the
hands of the shipping company.!® The title to the cargo during the time when
the cargo is in transit, or after the cargo is handed over to the company but
before it is handed over to the consignee, is with the shipping company.1? The
terms under which the cargo is managed are laid out in one document (with

copies shared between parties, with the original held by the carrier —the Bill of

16 Nakayi, R., ‘Certificate of Title: A discussion of contemporary challenges to the
protection of land interests in Uganda’ 2023 Journal of African Law, 67(1), 23-43., p33.

17 Walubiri (n 8).

18 Munywevu and Another v Maersk Agency Uganda Limited [2022] UGCommC 151.

19 J I MacWilliam Company Inc v Mediterranean Shipping Company S A [2005] UKHL 11.
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Lading —a legal document issued by a carrier to a shipper) that details the
type, quantity, and destination of the goods being carried;20 prima facie

evidence for the shipper of the statements incorporated in it.2!

Departure from the terms of the Bill of Lading by any of the parties attaches
liability on the one who has departed. This system is not full proof, it is prone
to fraud.?2 That fraud is inherent, given the involvement of humans. The
victims of this type of fraud or loss have remedies against the perpetrator or
the shipping company.?3 If cargo is stolen by a third party outside the
consignor-shipping company-consignee arrangement, the one who steals the
cargo cannot be allowed to pass it because, at law, they do not have any title

at all.

It is this type of fraud that Torrens, given his background, envisaged. However,
whereas he recommended the system for land management, it appears that
the aspect of who suffers the effect of, and compensation for, fraud was itself
not transplanted pari materia. Instead of asking the one who purchased the
land that was a result of fraudulent actions to return the interest, or to have
their interest impeached, the law was meant to favour the buyer. This was
perhaps done to pursue the main goal of land management which was to
popularise land market24 and make it easy even in the context of ousting the
traditional system of land ownership, paving way for the land tenure systems

in England at the time.

The land ownership in most of the British colonies after the Torrens system
was invented was not very different,?5 and it was therefore not difficult to

transplant it into Uganda with few or no adjustments or amendments, some

20 Article III, Rule 3 of The Hague-Visby Rules.

21 Owners of Cargo Lately Laden Aboard the River Gurara v Nigerian National Shipping
Line; The River Gurara” [1998] 1 Lloyd’s Rep. 225.

22 Fraud is listed as one of the [envisaged] exceptions to liability attaching to the carrier
in case of damage or loss to the cargo while it is in the hands of the carrier. It is mostly
arises from the shipper or his agents or connivance between the shipper and the
consignee.

23 Copy Line Ltd v Rapid Shipping & Freight (U) Ltd & Anor [2016] UGCommC 61. See also:

Dian GF International Ltd v Damco Logistics Ltd & Trantrack [2012] UGCommC 10.

24 E Massie, ‘Reform of our land laws’ (Sept 1905) 11/5 The Virginia Law Register 359,

365.
25 John Mugambwa, Sourcebook of Uganda’s Land law 159.
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eighty years later.26 The discussion of the suitability of the RTA outside the
boundaries of fraud is beyond the scope of this article but suffice to say that
indeed, courts have moved to make the necessary modifications to cure the

injustice this would cause if applied bluntly.

3.0 DEFINITIONS

Even when it is extensively referred to in the Registration of Titles Act (RTA),
fraud is neither defined not described in full.2” Neither does any other
legislation in Uganda including those where it is considered a crime.2® The
RTA provides for some actions which, if committed wilfully, are considered
fraudulent to wit making false statements, concealing information, deponing
false affidavits, giving false evidence, procuring a certificate of title or entry to
the register book using illegal means, deception or misleading explanation or
information.?? Courts have taken the view that what are critical to this narrow

definition are the knowledge, effect and benefit of the actions.30

It has been left for the courts to define without distorting the meaning given
in legislation,3! and this ostensibly leaves the particularity to the doctrine of
stare decesis, which has its particular dangers. For example, in the sense of
equity, it includes all acts, omissions, and concealments which involve a
breach of legal or equitable duty, trust, or confidence justly reposed, and are
injurious to another, or by which an undue and unconscientious advantage is
taken of another.32 This definition is manifestly too broad and, as such, has

the effect of widening what can fall within the boundaries of fraud.

Examples of fraudulent land transactions in Uganda include creation of
interests in land through falsified/forged/abused powers of attorney,33

through special certificates of title by false pretense,3* forged certificates of

26 Peter Walubiri (n 8)

27 RTA, s.174 (2) provides that remedies for fraud in other legislation other than the RTA.
28 Penal Code Act Cap 128, Laws of Uganda, s.310; Anti-Corruption Act Cap. 116.

29 Section 174.

30 Frederick. J. K. Zaabwe v Orient Bank Ltd & Others [2007] UGSC 21.

31 Mugambwa (n 25).

32 Sydney Edward Williams, Kerr on Fraud and Mistake (Sweet & Maxwell 1929).

33 Frederick. J. K. Zaabwe v Orient Bank Ltd & Others [2007] UGSC 21.

34 Konde Mathias Zimula v Byarugaba Moses & Anor [2014] UGHCLD 68.
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title,35 forged wills and or other statutory documents,3¢ connivance with
authorities to acquire interests in protected areas,37 collusion and connivance
in land registry,3® under declaration of land values,3° illegal removal of

caveats,*0 among others.

Fraud, as applied to contracts, is defined as the cause of an error bearing on
a material part of the contract, created or continued by artifice, with design to
obtain some unjust advantage to the one party, or to cause an inconvenience
or loss to the other.4l Kerr defined it as implying a wilful act on the part of
anyone, whereby another is sought to be deprived, by illegal or inequitable
means, of what he is entitled to.42 On to these definitions, Mugamba, J (as he
then was) in Uganda v Semambo,*3 added that there must be proven an
inherent need by the one who causes the fraud to benefit against the one to

whom it is caused, for liability arising from fraud to attach.

In Frederick. J.K. Zaabwe v Orient Bank Ltd & Others,?* Katurebe, JSC,
quoting BLACK’s LAW DICTIONARY, defined fraud as:

“An intentional perversion of truth for the purpose of inducing
another in reliance upon it to part with some valuable thing
belonging to him or to surrender a legal right. A false representation
of a matter of fact, whether by words or by conduct, by false or
misleading allegations or by concealment of that which deceives and
is intended to deceive another so that he shall act upon it to his
legal injury.”

35 Evelyne  Anite, ‘300 acres sold to investors using forged titles’
<https://www.ntv.co.ug/> [Accessed 5 December 2024]

36 Ssetuba v Registrar of Titles [2011] UGHC 182. See also: Serufusa v Zirimenya Jimmy &

Ors [2022] UGCA 271; Lydia Kintu v Ssemakula Ismael & Ors HCCS No. 578 Of

20109.

37 Nyakaana V National Environment Management Authority [2015] UGSC 14.

38 John Kaggwa v. Joseph Kizito Batume & Ors HCCS 286 of 2017.

39 Samuel Kizito Mubiru & Another v G.W. Byensiba & Anor High Court Civil Suit 513 of
1992.

40 Kisiribombo v Tumwine & Ors [2020] UGSC 43.

41 Blacks’ Law Dictionary. 2nd Ed. FRAUD Definition & Legal Meaning.
<https://thelawdictionary.org/fraud /> [Accessed on 4 December 2024]

42 Sydney (n 31).

43 [2015] UGHCACD 7.

44 [2007] UGSC 21.
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Katurebe, JSC went ahead to state that:

Fraud is a serious matter, particularly where it is alleged that a
person lost his property as a result of fraud committed upon him by
others.45

The definitions above derive from earlier decisions in Waimiha Sawmilling Co.
Ltd v Waione Timber Co. Ltd*® which had followed the reasoning of Lord Lindley
in Assets Co Ltd v Mere Roihi and Anor,%’ a position that is reiterated in later
decisions,*® to the effect that, broadly, fraud is an act of dishonesty. The
phrase ‘Act of dishonesty’ could literally mean anything, and in any case, it
puts the one against whom fraud is meant to be proved on undue burden to

prove that their actions did not amount to fraud.

4.0 ANALYSIS OF THE CURRENT LEGAL FRAMEWORK

4.1 THE CONSTITUTION
The Constitution of Uganda (Constitution) provision of ownership of property4°

was elevated in status to a human right5° whose enjoyment, though not non-
derogable,5! can only be limited under narrow circumstances.>2 In Philip
Karugaba v Attorney General, Katurebe, JSC, drawing from the general

position about land at common law, held that property includes land.

The Constitution provides that land in Uganda belongs to (or is owned by the
citizens) and shall vest in them according to the prescribed land tenure
systems.>3 There are a number of manifestations of fraud occasioned in the
different land tenures for example: because of the multiple interests created
on land held under the mailo tenure, there are many transactions majority of
them fraudulent;>* for instance, it is not unusual to find foreigners, with full

knowledge, owning freehold interest or other interest than leasehold in

45 Ibid 25-26.

46 [1926] A.C. 101.

47 [1905] AC 176.

48 David Sejjaaka Nalima v Rebecca Musoke Supreme Court Civil Appeal No. 12 of 1985.
49 Article 26.

50 Uganda National Roads Authority v Asuman Irumba & Anor [2015] UGSC 22.

51 Ibid.

52 Ibid.

53 Art. 237(1), (2)(b) and (c), (3).

54 Sentongo v Katende & Anor [2024] UGHCLD 191.
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Uganda (even when this is unlawful);>5 intentional or premeditated creation of

other interests on a customary land title>¢ among others.

Only the Parliament is given power to enact laws generally for peace, order,
development and good governance,>” but impliedly for the operationalisation
of the Constitution. Under this mandate, Parliament has enacted laws such
as Land Act, Mortgage Act, etc for the management and administration of land

in Uganda.

Courts are enjoined to construe existing laws before the coming into force of
the constitution with the necessary modifications to bring them into
conformity®8 with the Constitution.>® This means that as long as any provision
in any law that existed before 1995 does not contravene and is not
inconsistent with the Constitution, it applies with as much binding force as
any other law made after 1995.90 Therefore, even when the RTA was enacted
in 1922 (initially as an ordinance), its binding force is derived (or should

derive) from Art 274 of the Constitution.

In this same vein, there is a school of thought that by virtue of the Buganda
Agreement of 1900, the 1902 Order in Council that created mailo tenure
system, and all the other statutes that disenfranchised (or had the effect of
disenfranchising) people off their land, there was fraud created by the stroke
of the law, and that fraud has persisted through to the Constitution and other

laws, and continues to wreak havoc on citizens of Uganda.6!

55 Formula Feeds & 3 Others v KCB Bank Uganda Limited Supreme Court Civil Appeal No.

76 of 2016.

56 Sekitoleko Jude & Ors v Commissioner Land Registration & Anor High Court Misc.
Cause No. 18 of 2022.

57 Art 79.

58 Art 274.

59 Uganda Association of Women Lawyers and Ors v Attorney General [2004] UGCC 1.
60 Attorney General v Osotraco Ltd [2005] UGCA 1.
61 Mukasa James Galabuzi, ‘History and Importance of Mailo Land in Buganda’ (The New
Vision, 01 March 2018) <https://www.newvision.co.ug/> [Accessed 06 December
2024]

209


https://www.newvision.co.ug/news/1472261/history-importance-mailo-land-buganda

Fraud in Land Transactions in Uganda: An Evolving Enigma

4.2 THE LAND ACT Cap. 236, AND REGULATIONS62
The Land Act is considered the primary legislation on land matters, was
enacted in 1998 to, as stated in the long title, deal with all matters of tenure,
ownership and management of land. It lays out the different ways of owning
land, the various rights protected, the different offices involved and their roles,
and other incidental provisions. The Land Act (Regulations), 2004 provide
guidance on how the law should be implemented. The Uganda National Land
Policy, 2013 provides guidance on government position and what informs
budget allocations to the land sector, and this in many ways, drives land

demand and all transactions many of which have been found fraudulent.

4.3 THE REGISTRATION OF TITLES ACT Cap 240
In Uganda, unlike the legislation passed after 1995, which was debated and
enacted by the Parliament, the RTA, though passed by the legislative council,®3
was generally an imported piece from common law, amalgamating the
provisions from the land law in England, and transplanting what was reigning

in Australia at the time.

The RTA governs registration of land, the effect of registration, the different
rights and duties of parties, reliefs in cases of grievances, offences and their
punishment, and other relevant provisions. S.2, RTA provides that, save for
any law enacted to contradict the RTA, the RTA shall reign supreme in
adjudicating matters about registered land (freehold or mailo).®* Even the
legislation enacted after the RTA must be construed not to contravene but to
supplement the latter unless there is a specific provision in the newer

legislation overriding the RTA.65

4.4 THE CONDOMINIUM PROPERTY ACT Cap 234

62 Uganda Ministry of Lands, housing and Urban Development, <https://mlhud.go.ug/>
[Accessed 06 December 2024]

63 Peter Walubiri (n 8).

64 Global Capital Save 2004 Ltd v Okiror & Anor [2020] UGCA 70. The holding by Obura,
J specifically on the application of the Mortgage Act and the RTA, in Alice Okiror & Anor
v Global Capital Save 2004 & Anor [2012] UGCommC 62 and upheld at appeal.

65 Meera Investment Limited v DFCU Bank Limited and Anor [2023] UGHCLD 340.
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This governs property rights especially ownership in cases where the property
is shared, the various offices involved in regulation and other provisions

incidental thereto.

The actions of the different parties highlighted thereunder have been found to

also be potential sources, or perpetuations, of fraud.

4.5 THE LAND ACQUISITION ACT Cap 235
It provides for the law and process of compulsory acquisition of land for public
purposes and the relevant provisions incidental thereto. Compulsory
acquisition is an exception to Art. 26, Constitution of the Republic of Uganda,

and Parliament made this specific law to regulate it.

The survey, acquisition of land in this regard, the compensation and other
related matters have been found by courts to be marred by fraud in some

cases.

4.6 THE LAND IN BUGANDA (PROVISIONAL CERTIFICATES)

ACT Cap 237
It provides for the management of records relating to the provisional
certificates for land in Buganda Kingdom. The rules made thereunder provide

for the implementation of the provisions of the Act.

Transactions on mailo land in Uganda, especially those related to bonafide

(and/or lawful) occupants have often also marred by fraud.

4.7 THE LANDLORD AND TENANT ACT Cap 238
It governs the relationship between a landlord and a tenant especially the

rights and duties of each and how the relationship can be terminated.

The ownership rights and delegation of these rights and duties in cases where

they are delegated can sometimes be a source, or a perpetuation, of fraud.

4.5 THE MORTGAGE ACT Cap 239 AND REGULATIONSS®6

66 Mortgage Regulations, 2012, < https://ulii.org/> [Accessed 06 December 2024|
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It governs all transactions relating to land as collateral for credit including the
different rights of persons under the Act, the offences and punishment, and

other provisions incidental thereto.

The processes to be followed during the recovery of monies from the sale of
properties that had been pledged as security have been found in some cases

to be laced with fraud.

4.6 THE SURVEY ACT Cap 241
It was enacted in 1964 to provide guidance on how surveyors should conduct
themselves while performing their professional duty. Failure to follow
procedures in the Act leading to deprivation of land for a claimant has been

found in some cases to equal to fraud.

In Adrabo v Madira,°” Mubiru, J held that a valid title deed should, on the face
of it, be shown to have been based on a reliable survey. This implies that a
survey inconclusively or badly done can cause fraud, and goes to the root of

the criticality of the survey process.

4.7 THE LOCAL GOVERNMENTS (RATINGS) ACT Cap 140
It was enacted in 2005, and The Local Governments (Rating) Regulations SI
No. 38 of 2006 enacted thereunder, to provide for the regulation of local rates
and guidance on implementation of the Act. It provides for inter alia
jurisdiction of the court determining disputes arising therefrom, the formula
for assessment, and valuation of properties for purposes of charging rates.%8
The valuation of properties has been found by courts in Uganda to be a source

(or manifestation) of fraud.®®

Even when some of the land law doctrines as enunciated in common law are

generally applicable in Uganda, they only apply to give remedies where the

67 [2017] UGHCLD 102
68 This has been subject of interpretation by the courts in Kampala Capital City Authority
v Aya Investments (U) Ltd t/a Pearl of Africa HCMC No. 10 of 2019; Kampala
Capital City Authority v Ham Enterprises (U) Limited [2024] UGCommC 151.
69 Samuel Kizito Mubiru & Another v G.W. Byensiba & Anor High Court Civil Suit 513 of
1992.
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RTA does not.70 In other words, courts turn to common law provisions when
written law is short on reliefs. In Patrick Mukasa v Andrew Kanyike,!
Ekirikubinza, JSC, in reversing the reliance of common law doctrine by the
Court of Appeal in Patrick Mukasa v Andrew Kanyike,’2 held that nemo dat
quod non habet”3 did not apply to land transactions where S.2, RTA ousted its
applicability and provided for the Torrens system of land recordation that

substituted it.

Each of the laws above govern the process of land acquisition at every stage
including how a title to land can be cancelled; the responsibilities of the
different offices involved, the offences and the punishments for each of them.
These laws are applied by different courts together, and in concert, with other
relevant and applicable common law doctrines. The ways in which fraud is
committed to beat the provisions of these different laws is what the author has

termed as having characteristics of the evolving enigma.

5.0 TYPES OF FRAUD
Because of its inherent nature, fraud only mutates in form and manifestation.
Courts have so far developed wide classifications only for ease of reference. In
Senkungu & 4 Ors v Mukasa,’* court, relying on Husky International
Electronics Inc v Ritz,”> held that the fraud referred to in the RTA is not just
where the purchaser is actively involved, participated, instigated, procured
and facilitated it but also one where it can reasonably be inferred from the set

of facts forming the cause of action.

Here below, I discuss some of the different forms of the commonly occurring

fraud are canvassed.

70 Judicature Act Cap 16 Laws of Uganda. s.14 (2) (b) (i)-

71 Supreme Court Civil Appeal No. 13 of 2022.

72 [2022] UGCA 35.

73 A common law doctrine to mean that one cannot give better title than they have.
74 [2017] UGSC 14.

75 578 U.S. 356, 136 S. Ct. 1581, 194 L. Ed. 2d 655 (2016).
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5.1 ACTUAL FRAUD
Actual fraud is committed when the transferee actively participated in the acts
alleged to constitute fraud.”® In Katende v Commissioner Land Registration,””
Kaweesa, J held that the act of the party from whom the plaintiff bought land
to mislead, and in fact misleading, the defendant that the suit land was
subject of Statutory Instrument No.79 of 1987, the Diplomatic Property
Application (Amendment) Order, 1987, an act he knew to be false was a
manifestation of fraud. The learned judge further held that the act of the
plaintiff not entering appearance in court to defend himself was further

confirmation of the same.

In Edward Gatsinzi and Anor v Lwanga Stephen,’8 wherein the defendant had
been included on an earlier suit filed by the appellants touching on the suit
land, Bashaija, J held that the defendant by his conduct, having knowledge
and participating in the process of vacating a caveat legally lodged the

plaintiffs, committed fraud that is directly attributable to him.

In Konde Mathias, where on account of fraud, court ordered for cancellation
of a certificate of title where the second defendant had taken the plaintiff’s
duplicate certificate of title, used forged powers of attorney purported to have
been signed by the plaintiff to transfer the suit property into her names and

later on into the names of the first defendant.

In Betty Kizito v Kizito Kanonya & 7 Ors,’9 Ekirikubinza, JSC, relying on the
reasoning of Mubiru, J in Gwolo Jackson v Uganda,®° held that the acts or
omissions preconceived before, and not after, commission are construed to
constitute fraud. That if a party forms the intent to breach a contractual
obligation after the contract has been signed, that constitutes a mere breach

of contract and not fraud.

76 Betty Kizito v Kizito Kanonya & 7 Ors [2019] UGSC 28.
7 [2019] UGHCLD 9.

78 [2014] UGHCLD 29.

79 [2019] UGSC 28.

80 Criminal Appeal No. 14 of 2011.
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Whereas actual fraud means acts performed by the purchaser; in some
instances, omissions have been imputed by courts to amount to fraud. In
Betty Kizito, Ekirikubinza, JSC, with whom all the Justices of the Supreme
Court agreed, citing Samuel Kizito Mubiru & Another v G.W. Byensiba & Anor,8!
held that under declaration of consideration and failure to disclose
developments on land during the process of valuation for purposes of transfer

amounts to fraud.

5.2 CONSTRUCTIVE FRAUD
Even in cases where one has not been actively involved in the fraudulent

actions, fraud can be imputed on them.

In Assets Co Ltd v Mere Roihi and Anor,82 Lord Lindley defined constructive

fraud as:-

An unfortunate expression and one very apt to mislead, but not
often used, for want of a better term, to denote transactions having
consequences in equity similar to those which flow from fraud.

In Senkungu, court reiterated the definition in Jones v Smith®3 and held that:

A purchaser has constructive notice of a fraud if he had actual
notice that there was some encumbrance and a proper inquiry
would have revealed what it was, has abstained either deliberately
or carelessly from making those inquiries which a prudent
purchaser would have made.

In David Sejjaaka Nalima v Rebecca Musoke,?* wherein the defendant visited
the property owned by the appellant on which some tenants lived, and did not
inquire as to who their landlord was, and just went ahead to complete a
transaction for it, Odoki, JA, (as he then was), citing Assets Co v Mere Roihi,

held that:

81 High Court Civil Suit 513 of 1992. See also: Janet Diana Cope & 4 Ors v Janet Namuli
& Anor [2008] UGHC 28; Mudiima & Ors v Kayanja & Ors [2014] UGHCLD 34; Deox
Tibeingana v Andrew Mirembe Tumwebaze High Court Civil Suit No. 798 of 2019;
Semwogerere Ibrahim Mbowa v Tumusiime Paul and Others High Court Civil Appeal 935
of 2019.

82 [1905] AC 176.

83 (1841) 1 Hore.

84 [1986] UGSC 16.
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It is reasonable to infer from the appellant’s conduct that his
suspicions were aroused but that he feared to learn the truth from
the tenant, by inquiring from him who was his landlord. Had he
done so he would have definitely found out that Ochiti’s landlord
had been Prof. Latimer Musoke. Where the purchaser’s suspicions
are aroused but he abstains from making inquiries for fear of
learning the truth, fraud may be properly ascribed to him.

He went ahead, at page 23:

“....The mere fact that he might have found out the fraud had he
been more vigilant and had made further inquiries which he omitted
to make does not itself prove fraud on his part. But if it is shown
that his suspicions were aroused and that he abstained from
making inquiries for fear of learning the truth, the case is very
different and fraud may be ascribed to him...”

The emphasis was put on the fact that where there are circumstances that
put one on inquiry to look for more information about land, and the further
inquiry is not done, and the purchase turns out fraudulent, the one who
ignored the circumstances cannot feign ignorance of the fraud. It flows from
the fact that while buying land, one is expected to conduct sufficient due
diligence not just about the size and nature but also the occupancy and
history of ownership.8> Additionally, in Omar Salim Mukasa v Haji Mohammed
and Anor,86 court held that where one has knowledge of the fraud, equity

demands that fraud is deemed.

5.3 IMPUTED FRAUD
This type is committed through an agent of the transferee deemed to act for
the benefit of the transferee, or any other activities, or information brought to

the attention of the purchaser.

In Mugisha and Anor v Mpiima,8” wherein the defendant executed a sale
agreement with the plaintiffs, for land that he knew had adverse ownership
claims, failed to remove occupants on the land and deliver vacant possession

to the plaintiffs, and neglected to attend court hearings after being summoned,;

85 Fr. Narsensio Begumisa and Ors v Eric Tibebaga [2004] UGSC 18. See also: Butamanya
v Rwamatsibuza & Ors [2003] UGHC 82.

86 Civil Appeal No. 114 of 2003.

87 [2020] UGHCLD 33.
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Byaruhanga, J, upholding the reasoning in Zaabwe, held that such conduct

imputed fraud on the part of the defendant.

Fraud can also be imputed on a person where he or she condoned it, it was
brought to his knowledge, or they benefited from it, or used it to deprive
another person of his rights. In Katende v Haridas and Co. Ltd,38 it was held
that whether an imperfect title would pass a good title would depend on the
imperfection, whether fatal or going to the root of the transaction or minor —
that there is therefore a duty on a buyer personally or through his agents to

inquire into the title of his predecessor.
In Nalima, court held that:

It seems to me that where a purchaser employs an agent, - such as
an advocate to act on his behalf, the notice he receives, actual or
constructive, is imputed on the purchaser. And similarly where the
advocate acts for both parties any notice he acquires is ordinarily
imputed on both parties. There is an exception to the principle
where the agent deliberately defrauds the purchaser.8?

Fraud can also be imputed on a purchaser if they do not take steps a
reasonable man would have taken while buying. In Sinba (K) Ltd and 4 Ors v
UBC,% the Supreme Court imputed fraud on the 5th appellant due to her
failure to carry out the necessary due diligence. Court resultantly found that
she was not a bona fide purchaser for value and the fraud was imputed on

her, and her title was therefore void within the provisions of section 176, RTA.

It is now the position of the law that where a purchaser ignored notice of fraud
whether constructive or imputed, and went ahead to purchase the land in
contention, they cannot plead to be bonafide purchasers of value without
notice, or at all, as expressed by Ekirikubinza, JSC in Mukasa, where she

stated that where a person purchases land from another person other than

88 (2008) 2 EA 73.
8 [1986] UGSC 16.
%  [2015] UGSC 21.
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the vendor without ascertaining the interests of the persons in possession,

such conduct is termed ‘wilful blindness’, and amounts to fraud.o!

6.0 FRAUD, NOTICE AND VALIDITY OF TITLE
A title duly issued pertaining to land by the Registrar, and registered in the
names of the proprietor is:92 a) indefeasible under any circumstances b)
conclusive evidence of the particulars therein c¢) conclusive evidence of proof
of ownership.93 This has been clarified in Israel Lwanga v Leonard Mubiru and
Ors. Indefeasibility means (i) the state guarantees title; (ii) title holders can
only be divested of it in a few exceptional circumstances in the law; (iii)
government guarantees indemnity for title holders for losses arising from

registrars’ mistakes; and (iv) only registered interests affect title.94

Though indefeasible under section 59, the title under the RTA can be
impeached under s.160 on five main grounds: default in mortgage, lessee in
default, fraud, wrong boundaries and double titling.> Courts have had
occasion to expound on each of these grounds but the most common one,
which flowed from the Torrens system (and is considered the biggest mischief

the system was intended to cure), is fraud.%®

The general rule at common law,°” and codified in the RTA Cap 290, is that
save for fraud, a purchaser/transferee shall not be required to search beyond
the title, or the terms or consideration under which the transferor obtained

the land, or notice (whether actual or constructive) on the land, even in cases

o1 Uganda Posts & Telecommunications v A.K.P.M Lutaaya Supreme Court Civil Appeal No.
36 of 1995. See also: Charles Lwanga v Xaverio Damulira Supreme Court Civil Appeal
No 16 of 1992.

92 S.59, RTA.

93 Re An Application by GNM Mallo [1964] EA 31. See also: Adrabo Stanley v Madira Jimmy
Civil Suit No. 0024 OF 2013.

o4 Registration of Titles Cap 240 Laws of Uganda. s.166. See also: Nakayi (n 17).

95 Nascensio Begumisa v Eric Tibebaga,; See also: Mariam Nanteza & 3 Ors v Nasari
Rwamunono [2020] UGCA 2131.
96 Peter Walubiri (n 8).

97 Frazer v Walker [1967] 1 All ER 649.
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when the transferor actually has knowledge of the other unregistered interests

in the land.%8

The provision in the RTA is manifestly problematic, and has in fact been a
subject of discussion by the courts?? and indeed many scholars.100 Whereas
in Nassanga Margaret & Ors v Leo Kibahiganira & Ors,101 although it was held
that the sale had been premised on fraudulently acquired letters of
administration as a matter of fact, court still held that this per se could not

affect the titles of the Defendants who were not shown to be part of the fraud.

In John Bageire v Ausi Matovu,192 Okello J, emphasising the criticality of due

diligence, stated that;

"Lands are not vegetables that are bought from unknown sellers.
Lands are valuable properties and buyers are expected to conduct
thorough investigations of the land and the sellers before purchase.
Unlike any other asset, landed property is a very valuable asset, the
acquisition whereof requires an enhanced level of due diligence by
the intending purchaser as opposed to that exercised in respect of
other assets or goods; that land is not vegetables.”

In Gatsinzi, court held that a purchaser must do proper due diligence and
exercise reasonable caution before entering into a transaction that would
ultimately be binding upon him or her. Nakayi observes that even when the
general rule is that certificates of title are conclusive and indefeasible, the
socio-political realities have led to exceptions that may render them defective
and impeachable.!93 The loopholes in the old system of recordation still exist;
Torrens titles have to be searched to ensure their validity and it is good to

insure them, just like before.104

98 Expressed in Imelda Ndiwawangi Nakedde v Rony Busuulwa Nsereko & Anor (1997)
HCB 73.

99 [1986] UGSC 16.

100 TRM “Property: registration of land titles: Inconclusiveness of a Torrens title” (1923)
12/1 California Law Review.

101 [2021] UGHCLD 167.

102 Court of Appeal Civil Appeal No. 07 of 1996.

103 Nakayi (n 17).

104 Tbid.
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The resulting position, as held in the courts, is in fact the direct opposite of
what the law intended.195 It, in many ways, informs the main fulcrum of this
article. The import of the provision is that even if there is fraud, the transferee
is not required to do any due diligence about the land they intend to transact
in as long as they confirm that the particulars and ownership are correct,
genuine and true. That as long as the title to the land is registered in the
names of the transferor, that’s all that the purchaser should care about and
nothing more. This, by necessary implication, means that if it cannot be
proved that the purchaser was involved in having the title in the transferor’s
names; the purchaser would obtain good title even if in fact, the transfer was

itself tainted with fraud.

This is buttressed in Kampala Bottlers Ltd v Damanico (U) Ltd,’°6 wherein
Wambuzi CJ (as he then was) stated that fraud must be attributable to the
transferee either directly or by necessary implication. The question that this
inherently pauses is: if the transferee does not do due diligence beyond the
register book, how will they know that there was in fact fraud (attributable to
the transferor) and avoid it, yet fraud has the effect of ousting the very interest
intended to be purchased? The answer lies in the origin of this particular

provision, and that is traced here below.

7.0 FRAUD, ILLEGALITY AND NEGLIGENCE
7.1 ILLEGALITY
Illegality is not defined in written law but courts have described it as: a) an act
that is not authorised by law b) the state of not being legally authorised c) the
state or condition of being unlawful.107 It is also described as acting generally
outside the law.108 A transaction is illegal or at least affected by illegality if
the transaction or some aspect of it is prohibited by the law.109 In Kateera v

Commissioner of Land Registration & 6 Others,!19 Ssekana, J held that

105 Robert Luswere v Kasule & Anor High Court Civil Suit No. 101 of 1983.

106 Supreme Court Civil Appeal No. 22 of 1992.

107 Blacks’ Law Dictionary 9th Edition p. 185.

108 Patel v Commissioner Land Registration & Ors [2013] UGHCLD 1.

109 Kabazzi Maurice Lwanga, ‘The Illegality Defense: A Case for Reform in Uganda’s
Judicial System’ 2021 Makerere Law Journal Volume 20, Issue 1, 154-177.

110 [2024] UGHCCD 64.
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illegality arises when one acts outside the powers allocated to him, or does
something that is manifestly wrong at law. In that case, though the
Commissioner Land Registration (CLR) lodged a caveat at the behest of the
applicant under the pretext of a beneficiary under a deceased’s estate whereas

not, this was not necessarily illegal because he was acting within his powers.

In Gatsinzi, Bashaija, J, following Benedictor Makani Bahati — Chairman & 4
others v Ben Muneria Wesonga & 5 others,111 held that whereas illegality is not
fraud, in some circumstances fraud can be inferred from an illegality.!12 In
Gatsinzi, the defendant who, with the knowledge that the title he sought to
have transferred was in the names of one who had died, participated in the
process that ended in him having the title transferred to his names, was held

to be fraudulent.

The need to distinguish illegality from fraud is important because hitherto, the
way the two are pleaded, proved, jurisdiction of the courts determining the
cases and the remedies available for the affected party are different in both

cases.
In Kanoonya David v Kivumbi & 2 Others,113 court held:

“An illegality vitiates the transfer of title with the result that the sold
property remains the property of its owner. In this case the property
cannot vest in the owner and at the same time vest in the purchaser
the second defendant.”

This implies that the net effect of either fraud or illegality obtained therefrom

is rendering the title void.

Kabazzi, J observes that the claim of fraud vis-a-vis defence of illegality calls
for judicial reform of the approach to illegality rule rather than circumspection
of the merits of the case owing to illegality defenses. It is critical to note that

reversal of a fraudulent transaction due to illegality has devastating effects

111 [2018] eKLR.
112 Katarikawe v Katwiremu (1977) HCB 187.
113 High Court Civil Suit No. 616 of 2003.
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where the claimant seeks to avoid their obligations in contract. That is why

other public policies should be considered.114

The landmark judgement in Namusoke and 2 Ors v Owalla's Home Investment
Trust (EA) Limited and Another,115 Ekirikubinza, JSC, in departing from the
earlier position in Rurangaranga v Mbarara Municipal Council,116 held that not
all illegality is, or is imbued by, fraud. The learned Justice gave an example of
S.39, Land Act whereby whereas the transfer of land classified as family land
(for which spousal consent is required in order to transact) without obtaining
the consent is illegal, not all transfers of this nature are fraudulent, in any
refund of the money paid for a transaction of this nature is guaranteed in s.39
(4) thereunder. The learned Justice also gave an example of transfer of freehold
interest in land to a non-citizen which is unlawful under s.40, Land Act, for
which the Commissioner Land Registration could cancel the title on that
account whereas this would not be the case if there were elements of fraud

proved, and the proof would have to be before the High Court.

7.2 NEGLIGENCE
Negligence was defined, in Blyth v Birmingham waterworks,!17 by Alderson, B

defined as:

“The omission to do something which a reasonable man, guided
upon those considerations which ordinarily regulate the conduct of
human affairs, would do, or doing something which a prudent and
reasonable man would not do.”

This definition was only modified by Lord Atkin in Donoghue v Stevenson!!8 by
introducing the neighbour principle —-that when one knows the effects of their
actions on another, they must take precaution to prevent harm caused to that
other. This position was further modified in Caparo Industries v Dickman,11°

where Lord Bridge added the just fair and reasonable test —that the harm

114 Thid.

115 Supreme Court Civil Appeal No. 15 of 2017.

116 Another [earlier| decision where Supreme Court had based on the earlier law to hold
that under s.88, Land Act, fraud formed part of the grounds upon which the
Commissioner could cancel a title.

117 (1856) 11 Ex Ch 781.

118 [1932] AC 562.

119 11990] UKHL 2.

222



Volume 54 Issue 7

suffered must be one strictly attributable to the actions of the defendant and

must not be trivial.

In National Social Security Fund & Anor v Alcon International Ltd,'2° court held
that fraud requires a wilful act and is therefore distinguishable from a
negligent misrepresentation. A representation is fraudulent not only when the
person making it knows it to be false, but also when he ought to have known

or must be taken to have known that it was false.
In Frederick Zaabwe, court stated:

“As distinguished from negligence, it is always positive intentional.
It comprises all acts, omissions and concealments involving a
breach of a legal or equitable duty and resulting in damage to
another. And includes anything calculated to deceive whether it be
a single act or combination of circumstances, whether the
suppression of truth or the suggestion of what is false whether it be
by direct falsehood or by innuendo by speech, or by silence by word
of mouth or by look or gesture.”

The sum total is that a) whether there is intention to cause harm or not, as
long as it could reasonably be foreseen that there could result significant harm
to the plaintiff from the actions of defendant and b) the defendant did not take
any precautions to mitigate the harm, the defendant is liable regardless of

whether they benefit from the actions or not.

This essentially means that the key distinguisher between fraud and illegality
is the intention and benefit of the actions or omissions by the one who
undertakes them. Not all negligent actions are fraudulent and vice versa. This
is important because the ingredients to be proved for a cause of action arising
from each of the two are different, the burden and standard of proof, the

remedies available to the claimant are different.

120 [2013] UGSC 4.
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8.0 PROVING FRAUD
Except in the circumstances giving a cause of action under the RTA, fraud has

been litigated and imputed focussing on the perpetrator(s).121

Where a party pleading relies on fraud, the particulars with dates must be
stated in the pleadings.1?2 The import of this is that fraud must be strictly
pleaded and the particulars set out in the plaint as held in Hannington Waswa
& Anor v Maria Onyango Ochola,123 wherein court stated that for matters
relating to land fraud, an ordinary plaint must be filed with the details of the
fraud. However, in Mohammed v Roko Construction,’?4 court held that where
fraud or illegality was not pleaded, the court should not proceed to decide it
unless it has given the parties an opportunity to address it on the perceived
acts of illegality or fraud. In Kampala Bottlers, court held that it is not a
requirement that the word fraud be used, however facts must be stated to
show that fraud needs to be charged and it cannot be inferred from facts

pleaded.

In Sinba (K) Ltd & 4 Ors v Uganda Broadcasting Corporation,125 court held that
departure from the position in Wasswa must be under a special procedure
relating to execution. But more recently, in Metropolitan Properties Ltd v
Mayimuna,126 court held that matters relating to illegality should not be
resolved as only points of law but should go through trial, with evidence

adduced and evaluated, to establish the veracity of the claims.

The burden of proof in civil proceedings rests upon the person with any fact
within his or her knowledge and who desires court to give judgment as to any
legal right or liability,!2?” as propounded in Ali Singer v Margaret

Nankabirwa.1?8 In matters of fraud, the burden lies first, on the claimant or

121 Hotel International Ltd v The Administrator of the Estate of Robert Kavuma Supreme
Court Civil Appeal No 03 of 1995.

122 QOrder 6 Rule 3 of the Civil Procedure Rules.

123 Supreme Court Civil Appeal No. 22 of 1993.

124 [2017] UGSC 13.

125 [2015] UGSC 21.

126 Supreme Court Civil Appeal No. 04 of 2022.

127 Evidence Act Cap 8, s.106.

128 [2019] UGSC 56.
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party who asserts that the transaction was tainted with fraud to adduce
evidence to that effect. Specifically on land matters: in Patrick Mukasa,
Ekirikubinza, JSC, in following the earlier position in Kampala Bottlers
Limited, reiterated held that the plaintiff had the duty to prove that the

respondent had acquired title through extra legal means.

The standard of proof for all civil matters (for which a cause of action is land
fraud, seeking remedies other than criminal) is on the preponderance of
probabilities.129 But because of the seriousness that courts accord to fraud,
as propounded in Kampala Bottlers Ltd and applied in Senkungu, this
standard has been moved up to one above balance of probabilities but below
beyond reasonable doubt.130 The nature of evidence to sustain or support a
course of action in land matters involving fraud can be witnesses!3! but not

through affidavits,132 documentary evidence,!33 and that of locus in quo.!34

Even when Order 19 Rule 2, Civil Procedure Rules (CPR) provides that where
a party may, upon application to court, require that a deponent of an affidavit
in an application be summoned for cross — examination on his or her affidavit
in court; in Attorney General v Alibhai Ramji Limited & 2 Ors,13> Luswata, J
held that such evidence would not measure up to the standard beyond mere
probabilities. In Mbarara Municipal Council v Jetha Brothers Ltd,136 Justice

Muhanguzi JSC created an exception when he stated thus:

“...In my view, affidavits can be sworn by anyone to prove a set of
facts and an advocate is not an exception. An advocate is therefore
not prohibited to swear am affidavit where necessary especially on
matters that are well within his knowledge.”

129 Senkungu & 4 Ors v Mukasa [2017] UGSC 14. See also J. W. R. Kazoora v M. L. S
Rukuba Supreme Court Civil Appeal No. 13 of 1992.

130 Ratlal G Patel v Baiji Mackay (1957) EA 31.

131 Kasese District Local Government Council v Baluku & 4 Others [2020] UGCA 2120

132 Kampala Bottlers; Hajji Numani Mubi Akulamusa v Friends Estate Ltd, Court of Appeal
Civil Appeal No. 209 of 2013.

133 Kaggwa v Olal & 6 Ors [2018] UGHCLD 65.

134 See also: Joseph Kyazze, Presentation on law, procedure and practice of locus in quo
proceedings <https://www.collegesidekick.com/> [Accessed on 29 June 2024]

135 [2013] UGHCLD 398.

136 Supreme Court Miscellaneous Application No. 10 of 2021.

225


https://www.collegesidekick.com/study-docs/1706042/

Fraud in Land Transactions in Uganda: An Evolving Enigma

The process of litigating land fraud in Uganda has been quoted as being
inadequate.!37 The effect of technology, time taken effect on evidence collection
has not been researched in good detail so far, and is beyond the scope of this
article. The steps so far taken by the Ministry of Lands Housing and Urban
Development to digitise land transactions have not yet been sufficiently
evaluated, as discussed in later in this article. Nonetheless, suffice to note that
the law on evidence especially the documents required sets a very high
standard, and yet most of the land owners in Uganda are not tech savvy

enough to meet it.

9.0 EFFECT OF FRAUD
S.76, RTA provides:

Any certificate of title, entry, removal of encumbrance, or

cancellation, in the Register Book, procured or made by fraud, shall

be void as against all parties or privies to the fraud.138
From the plain reading of the section: a) any certificate (in whole) or entry or
erasure made on the title done by fraud is void; b) the impact of fraud is not
just to a certificate but also to an entry, erasure of any entry and affects not
only to those who participate in it but also those who are privy to it; c¢) the

provisions are couched in mandatory terms.

In the case of Fam International Limited and Ahmad Farah v Mohamed El
Faith!3° court held that that fraud is such a grotesque monster that the courts
should hound it wherever it rears its head and wherever it seeks to even take
cover behind any legislation. Fraud unravels everything and vitiates all
transactions. This is in line with the application of the legal maxim, “fraud
unravels everything,” as applied by Lord Denning, the celebrated jurist, in

Lazarus Estates Ltd v Beasley.140

Where there is fraud proved, the only fate of the transactions arising therefrom

is that they are void to the extent of the fraud. In Kampala Bottlers, Odoki, CJ,

137 Land Justice in Uganda. < https://www.hiil.org/wp-content/> Accessed on 06
December 2024.

138 This emphasised in the RTA. s.174 (1). See also Kampala Bottlers v Damanico (U) Ltd.

139 [1994] KARL 307.

140 [1956] 1 QB 702 at 712.
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held that the title of transferees whom court finds guilty of some fraudulent
act, or who came to know of such act by somebody else and took advantage of

such act, are void.
10.0 PUNISHMENT FOR FRAUD

The RTA provides for two main punishments: a) that a person who is convicted
under the section is liable to a jail term of not more than three years or a fine
or both b) that the certificate, entry or erasure is void as against those who

participated in, and those who are privy to, the fraud.!4!

In Ntambi Robert Vincent v Uganda,14?2 wherein the appellant had forged the
signature of Matilida Bulya, the deceased mother of the children (who were
complainants), Murangira, J ordered for the cancellation of title and
instatement of the names of Matilida Bulya and upheld the sentence of the

Magistrate’s court.

In Nakawombe Robinah and Anor v Streams of Life Church & Ors,143 wherein
the 2rd defendant was found to have forged the transfer form leading to the
acquisition of the contested land, contrary to S.174, RTA, Namanya, J ordered
for cancellation of title in the names of the 1st defendant, and registration of
the same in the names of the plaintiffs as administrators of the estate of their

late mother.
11.0 DEFENCES AGAINST FRAUD

11.1 FAILURE TO PROVE FRAUD.
Generally, where the perpetrator of fraud is still the registered proprietor, the
defences available relate to defeating the evidence adduced by the one seeking
to impeach the title. Similarly, where the perpetrator of the fraud has since

sold the land to another party, the rules of evidence still apply likewise.

141 S.174(1), RTA.
142 Supreme Court Criminal Application No. 8 of 2019.
143 [2023] UGHCLD 277.
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In Meera Investment Ltd v Sadrdin Gulamhussein & Anor,144 where the 1st
defendant failed to prove the details of the fraud occasioned by the plaintiff,
Bashaija, J held in favour of the plaintiff, and ordered the 2nd defendant to
compensate the 1st defendant the market value of the land in contention
because the 1st defendant relied on information from the 2rd defendant to his

detriment.

In Ipolito Semwanga v Kwizera Buchana & Ors,145 even when the original
proprietor of the land had not signed the transfer forms (and the signature
that was relied on in the transfer process was forged), when he failed to prove
that the fraud and forgery leading to the acquisition of title was not
attributable directly to the current proprietor, the cause of action for the
original proprietor, the plaintiff, failed and the 1st defendant was found to be

a bonafide purchaser of value without notice.

11.2 LIMITATION
Sec. 5 of the Limitation Act!46 provides that no action shall be brought by any
person to recover any land after the expiration of twelve years from the date
on which the right of action accrued to him or her.147 In FX Miragago v Attorney
General,148 it was observed that the period of limitation begins to run as
against the plaintiff from the time the cause of action accrued until when the

suit is actually filed.

That once a cause of action accrued, for as long as there is capacity to sue,
time begins to run against the plaintiff. S.25 of the Act also provides that
where the defendant obtained title by fraud, the limitation time starts counting
when the fraud is discovered, not when it was committed unless it was

discovered at the time of commission.!49

144 [2017] UGHCLD 45.

145 High Court Civil Suit No. 61 of 2005.

146 Cap 290, Laws of Uganda.

147 David Mukasa Sendaula v Christine Nakalanzi and Anor [1993] UGHC 2.

148 [1979] HCB 24. See also: Nyombayabo v Bundibugyo District Local Government [2023]
UGHCCD 108.

149 Odyeki & Anor v Yokonani & 4 Ors [2018] UGHCCD 50.
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Where the suit is instituted after the expiration of the period prescribed by the
law of limitation, the plaint shall show the grounds upon which exemption
from that law is claimed.!50 However, in Eriyasafu v Wilberforce Kuluse,!5!
court held that for the tort of trespass to land as a continuing tort, the law of

limitation does not apply to it in the strict sense.

11.3 Bonafide Purchaser for Value
The most prominent defence available to the registered proprietor who
purchased from the perpetrator (or one who participated in, or ignored notice
of fraud) is the common law doctrine of bonafide purchaser for value without
notice of fraud —common law principle!>2 which is codified in S.181, RTA. In
Amratlal Purshottam & Anor v Gian Singh Bhambra,!53 a bona fide purchaser
was defined as one who buys property for value without notice of another’s
claim over the same property and without actual or constructive notice of any
defects in, or infirmities, claims, or equities against the seller’s title; one who
has in good faith paid valuable consideration for the property without notice

of prior adverse claims.

In Lwanga v Registrar of Titles,’>% court held that a person who was registered
through fraud could pass a good title to a bona fide purchaser for value if the
latter was not privy to the fraud. Similarly, in Ipolito Semwanga, the bona fide
purchaser acquired title indefeasible under forged transfer and consent forms.
The burden of proving this defence, in according with s.101, Evidence Act, lies

on the one who seeks to rely on it —the transferee.155

Courts have enunciated the main elements to be proved and they include:!56
a) he holds a certificate of title, b) he purchased the property in good faith,!57
c) he had no knowledge of the fraud, d) he purchased for valuable

150 Order 7 Rule 6; Order 15 Rule 5(1), Civil Procedure Rules (CPR).

151 (1994) III KALR 10.

152 Edward Gatsinzi & Anor v Lwanga Stephen High Court Civil Suit No. 690 of 2004

153 High Court Civil Suit No. 289 of 2010 (Land Division) (Unreported).

154 [1980] HCB 23.

155 Ssebiragala Moses v AG & Anor HCSS No.815 of 2003.

156 Haji Nasser Katende v Vithalidas Halidas & Co. Ltd C.A.C.A. No. 84 of 2003.

157 Uganda Posts & Telecommunications v A.K.P.M Lutaaya Supreme Court Civil Appeal No.
36 of 1995. See also: Nabanoba Desiranta & Anor v Kayiwa Joseph & Anor, High Court
Civil Suit No. 496 of 2005.
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consideration,!>® e) the vendor had apparent valid title, f) he purchased

without notice of any fraud and g) he was not party to the fraud.!>9

12.0 REMEDIES FOR VICTIMS OF FRAUD
It is worth noting that most of the remedies above have challenges, some of

them anchored in our laws, others operational.

Most, if not all, of the remedies for victims are viewed as those available to
victims of the Torrens system in general because, strictly speaking, fraud has
the net impact of vitiating the cornerstone of Torrens system —the certificate

of registration.

12.1 TRESPASS
This is a remedy available in tort where one intentionally comes onto the land
of another without the consent of the owner.160 Where the purchaser acquired
the title to the land through fraud whether done by him directly, or facilitated
by him, or ignored notice of the fraud in the process of the purchase, or can,
by any other means, be accountable for it; the claimant can have remedies

available for trespass on the land.

In Uganda, as rightly observed by Nakayi, the doctrine of trespass has been
heavily weaponised by mostly those who obtain registration and title to land
in extra-legal means, and therefore it is important that courts are always alive
to this status of affairs.16! This is mainly because action in trespass is
available to a claimant by virtue of possessory rights and not necessarily
ownership. And this, in many cases, causes situations where some parties
have been driven off their land even when they would otherwise have

protection under the current legal regime.

158 Hussein Juma v Raphael Bwami H.C.C.A N. DR. MFP6/1990.

159 David Sejjaka Nalima v Rebecca Musoke Court of Appeal Civil Appeal No. 12 of 1985.

160 Justine E.M.N Lutaya v Stirling Civil Engineering Company Limited Supreme Court Civil
Appeal No. 11 of 2002.

161 Nakayi, R., Weaponisation of trespass to land and its implications for land justice and
enjoyment of property rights in neoliberal Uganda’ 2023 Strathmore Law Journal, 7(1),
179-2009.
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In Dr. David Kaggwa v Audrey Musiimenta,'62 wherein the appellant acquired
land from one who falsified his names after buying it from the respondent,
Tuhaise, JSC with whom all the four Supreme Court Justices concurred,
granted the declaration sought by the respondent, that the appellant was a
trespasser on the land since he had acquired it through wilful blindness by
not conducting due diligence relating to the use of different names by the one

John Ssekimpi who sold to him.

12.2 INJUNCTION
A permanent injunction is a remedy for preventing wrongs and preserving
rights so that by single exercise of equitable power an injury is both restrained
and repaired, for the purpose of dispensing complete justice between the
parties.163 A Permanent injunction is granted as a remedy against an
infringement or violation which has been proven at trial.l64 Where some
interests in land were fraudulently acquired for instance easements, court can

grant an injunction against the continued enjoyment of those rights.

In Nakawombe, Namanya, J, after finding that the 2rd defendant had forged
the transfer form used to register the impugned title, issued a permanent
injunction restraining the 1st and 2nd defendants, their agents, servants,
workmen and all those claiming under them and/or deriving authority from
them trespassing, encroaching, interfering and/or in any way dealing with the

contested land.

12.3 EJECTMENT
The RTA165 provides that court can issue an order for ejectment of the
purchaser who acquired their interest(s) through fraud after a full trial
according each party an opportunity to be heard.166 This is primarily based on

the provisions of S.76, RTA, as discussed here above, that a title proven to

162 Supreme Court Civil Appeal No. 10 of 2022.

163 Akena & Ors v Opwonya [2018] UGHCLD 70.

164 Jbid.

165 Sec. 160(c), 161.

166 Constitution of the Republic of Uganda 1995 as amended Article 28. See also
Hannington Wasswa (Supra).
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have been obtained by fraud is void, and the court is mandated, in the interest

of justice, to issue orders to return land to the original owners accordingly.

The ejectment or eviction must be compliant with The Constitutional (Land
Evictions) (Practice) Directions 2021 issued by the Chief Justice.!6” The
directions were only issued following courts instructions in a number of
decisions in which it was held that there is no framework for handling
evictions even in instances where court had sanctioned the ejectment

orders.168

12.4 COMPENSATION
In cases where a bonafide purchaser bought the land that was subject of
contention without involvement in, or with notice of, fraud, that purchaser is
protected;169 instead, the vendor who was themselves party to the fraud that
deprived the claimant of the land can be ordered by court to compensate the
claimant accordingly.1’0 Compensation is not defined in statute but courts
have interpreted it to mean payment of damages or any other act that court

orders to be done by a person who caused injury to another.17!

In Zaabwe, court declared that the 1st and 2rd Respondents, who were found
to be fraudulent on account of their actions and the notice of fraud they had
and yet they proceeded to conclude transfer of the appellant’s property into
the names of a third party, should compensate the appellant with the current
market value of the suit property to be determined by a certified valuation

surveyor appointed with approval of a judge of the High Court.

167 Issued by Katurebe, CJ pursuant to Art. 133(1) of the Constitution of the Republic of
Uganda. Court in Tusingwire v Attorney General [2017] UGSC 11 held that practice
directions are constitutional. See also: Busein Samilu and Peter Sserugo, ‘Govt clarifies

law on land evictions’ (Daily Monitor, 2023)
<https://www.monitor.co.ug/uganda/> [Accessed on 9 December 2024]

168 Muhindo & 3 Ors v Attorney General [2019] UGHCCD 2.

169 Sections 160, 165, RTA.

170 Western Highland Creameries Ltd & Anor v Stanbic Bank Uganda Ltd & 2 Ors High

Court Civil Suit No. 462 of 2011.

171 Goodman International Ltd v Attorney General & Anor High Court Civil Suit No. 73 of

2014.
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The expectations of court in all instances of compensation are that the
appointed surveyor would be alive to, and comply with, the provisions of the
Local Government (Ratings) Act Cap 140172-the guiding framework on how
values for different properties are to be determined. Compensation as a
remedy is granted owing to the doctrine of restitution—to return the claimant

to the status they were in before the deprivation.

12.5 CANCELLATION
In cases where it has been proved that the purchase was tainted with fraud
orchestrated by, or directly involving, the current proprietor, court can order
for cancellation of the impugned title.173 In Nalima, after finding that the
appellant had both constructive and imputed notice of the fraud leading to the
acquisition of title that was passed on to him, Odoki, JA (as he was then)
ordered the cancellation of the title and reinstatement of names of the
deceased Prof. Latimer Musoke for whom the respondent was the

administrator (who was represented in the suit by the Respondent).

Similarly, in Friends Estate v Hajji Mubi Akulamusa,'’* where the respondent
was involved in fraudulent acts leading to the acquisition of title, Chibita, JSC
with whom majority judges agreed, ordered for cancellation of the appellant’s
title and ordered the CLR to instate the names of the respondent as the true

owner of the land.

In Mary Buyondo v Equity Bank (U) Ltd, Nanteza Miriam and Finance Trust
Uganda Ltd,17> the plaintiff mortgaged property to the first defendant to secure
a loan. She repaid it but failed to secure release of the mortgage and return of
her clean title. The title was purportedly lost but fraudulently sold to the
second defendant, who mortgaged it to the third defendant (Finance Trust
Uganda Ltd) and then defaulted. The plaintiff learnt about this when the

property was advertised for sale on default. Meanwhile, the first defendant had

172 In most of the cases, Courts have been inclined to appoint the Chief Government Valuer
who also has to follow a scientific process to arrive at the values given as was the cases
Katende (supra).

173 Sec. 64(1), 76, 120, 160(c), 185, RTA.

174 Supreme Court Civil Appeal No. 21 of 2020.

175 High Court Civil Suit No. 2890 of 2016.
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given the plaintiff another forged title instead of her genuine one. The plaintiff,
after winning, the High Court awarded damages and costs, and an order

reinstating her as the registered proprietor of the land.

12.6 REFUND OF MONEY/INDEMNITY
Where the purchaser of land relied on information provided to them by the
Registrar, and because of that, or other action that can legally be attributed
to the Registrar, or a representation made on the basis of which the buyer
based to purchase the land, and subsequently suffered loss, court can order

for indemnity against the representor.

In Attorney General v Henley Property Developers Limited,17¢ the appellant
relied on the search certificate from the registrar’s office to enter into a
transaction when in fact the records from the registrar were actually false, and
the appellant was held to have been involved in fraud, court held that reliance
on the register was lawful, and any loss suffered as a result of such reliance
would be compensated by the respondent as the legal representative of the

CLR.

12.7 CAVEATS
As a temporary relief to curtail enjoyment of land obtained through fraud, the
victim can apply to the commissioner Land Registration to give notice to the
whole world of their interests.177 This notice is called a caveat —a Latin word
to mean ‘let him be aware’. This is meant to notify the world that whoever
intends to transact on the land (including the CLR), the caveator must be
notify the caveator.17® It is a [temporary] remedy for the victim to force the

registered proprietor to deal with the highlighted by the caveator.

176 [2024] UGSC 8.

177 Davakom Collections v CLR [2021] UGHCLD 215]; Nakabuye Agnes v Martin Strokes
[2022] UGHCLD 319.

178 As held in Boynes v Gathure (1969) EA 385. See also: Rutungu Properties v Linda
Harriet and Anor [2019] UGCA 2026; Ahairwe v Mugasha [2023] UGHC 12; De Souza v
Talbot [1962] EA 167.
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For one to lodge a caveat on land,17? they must have a current ceveatable
interest.180 In Ngarukiye v Mubiru,'8! Nakachwa, J, reiterating S.123, RTA
stated that persons with caveatable interests include a purchaser under an
agreement of sale of land under certain circumstances; a registered or
equitable mortgagor; beneficiaries of an interest in a trust or easement; a
builder’s contractual right to charge the land with all the moneys owing; and

a registered proprietor who fears a false transfer of ownership.

The RTA182 provides that, except for a caveat lodged by a beneficiary under a
testamentary disposition, all caveats lodged lapse within 60 days from the day
a notice is given to the registered proprietor about the caveat lodged by the
caveator. After receipt of the notice, the registered proprietor is supposed to
deal with the caveator to vacate the caveat,!83 and when the caveator fails to
reach a settlement with the registered proprietor, the former can petition the
CLR for a resolution. If the CLR fails to resolve the matter, the registered
proprietor can petition the High Court which, after a full hearing, can cause

the vacation of the caveat.

Where the caveator did not have caveatable interest and their motivations were
actuated by malice, he can be ordered to pay costs.184 In Ainomugisha Doreen
v Saava Michael David Kyazze,18> after the defendant failing to show cause
why the caveat he lodged should not be vacated, Kawesa, J ordered the caveat
to be vacated and awarded general damages to the plaintiff for the

inconvenience suffered.

The RTA provides that once a caveat is vacated from the land, the land

becomes available for transaction as if there was not caveat in the first

179 Sec. 123, RTA.
180 Hunter Investment v Lwanyaga & Anor [2015] UGHCLD 23 reiterating the old common
law position in Concord v Coles [1906] 3 CPR 96 and restated in Kazoora v Rukuba

[1993] UGSC 2.
181 [2023] UGHCLD 28.
182 Sec. 124.

183 Nakabuye v Martin Strokes and Another [2022] UGHCLD 13.
184 Sec. 126, RTA.
185 [2019] UGHCLD 20.
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place.186 Case law has also shown that, even then, the registered proprietor

cannot deny the knowledge of other interests.187

12.8 DAMAGES
In cases where the deprivation of one’s land has occasioned some injury that
can be atoned by monetary restitution, courts can order payment of general

damages by the perpetrator of the fraud.

In Zaabwe, where the property had already been fraudulently transferred to
the names of a third party who was not neither party to the fraud nor had
notice of the fraud, court ordered that the appellant is paid damages of Ushs.

200,000,000 for inconvenience caused.

13.0 OTHER EMERGING ISSUES
In the evolution of fraud, there have been key issues that are worth taking
note of, including those that inhibit the effectiveness of the policy and
regulatory interventions to stop it. Here below I capture the key issues in this

respect.

13.1 DIGITISATION
Digitisation refers to the conversion of an item — printed text, a manuscript,

an image, or sound, film and video recording — from one format!8® (usually
print or analogue) to a digital one that can be stored electronically, through
use of digital camera or a scanner,189 for purposes of easy access.190 In the
case of Uganda, before 2012, the system of land recordation was one developed

in the early 1900s only changed in the mid-1950s —-which was manual and

186 Sec. 129.
187 Kabiito and Another v Yan Jian Uganda Company Limited [2020] UGCommC 164.
Pakesh, H., ‘Digitisation: An overview of issues’ (2002)

<http://ir.inflibnet.ac.in/dxml/> [Accessed 9 December 2024]

189 Lee, S. 2001. Digital imaging: A practical handbook. New York: Neal-Schuman.

190 Hirtle, PB. 2002. The impact of digitisation on special collections in libraries. Libraries
and Culture: A Journal of Library History 37(1): 42-52.
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consisted many systems for one to transfer interest in land, was poorly

managed and prone to fraudsters, agents and speculators.!91

Even after the advent of the digitised National Land Information System (NLIS)
in 2010, many challenges have dogged the development and implementation
of the system including limited funding, understaffing, among others. These
have greatly impaired the achievement of the objectives as planned, and

instead increased the fraud in some instances.192

Even with envisaged huge benefits from a digitised register,193 in 2013,
Luyombya and Obbo carried out a study to assess the effectiveness of the land
information system, and concluded that in fact, there were major challenges
including planning, tactical and operational challenges with personnel
readiness, electricity supply and internet connectivity, inadequate
infrastructure and in fact cast doubt on the metadata that would be captured
in the system.194 These challenges were mainly infrastructural and did not go

the root of the propriety of the system itself.

From a study conducted by Oput in 2023, even if there had been a remarkable
approximately US$ 193 million generated from services through the system in
the period between 2013 and 2019, and decentralisation of the system to 22
zonal offices, the challenges highlighted by Obbo earlier on, still persisted
including electricity supply and connectivity. Oput goes ahead to highlight the
issues of the general poor quality of records, man power training and number,
the inconsistency of the legal and regulatory framework with the flexible

development of land administration services globally.195

191 MISR/Winsconsin, 1990, Land Tenure and Agricultural Development. Madison:
University of Wisconsin, Land Tenure Center. See also: Bazaara, N., ‘Land reforms and
agrarian structure in Uganda: retrospect and prospect’ 1994 Nomadic peoples, 37-53.

192 Mushoborozi Tony, ‘Status of Uganda’s digital land registry system ten years later’
(Daily Monitor, 14 June 2023) Retrieved from <https://www.monitor.co.ug/uganda/>
[Accessed 9 December 2024

193 Aparajita Goyal, ‘Benefits of Land Registry Digitization’ (2012)
<https:/ /blogs.worldbank.org/> [Accessed 10 December 2024

194 Luyombya, D., & Obbo, D. F., The state of digitisation of the land registry operations
in Uganda’ 2013 Journal of the South African Society of Archivists, 46, 25- 25.

195 Richard Oput, ‘Modernization of land administration services in Uganda’ (Oct, 2021)
<https://mycoordinates.org/> [Accessed 10 December 2024]
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13.2 VIOLENCE, HIGHHANDEDNESS AND IMPUNITY OF THE
STAFF OF REGISTRAR OF TITLES AND SOME LAW
ENFORCEMENT AGENCIES.
Even with the policy and legal framework, the administration of land, and the
fraud occasioned therefrom, has been severally reported to be marred by
abuse of office by staff of the Registrar of Titles facilitating or participating or
abetting the commission of fraud.!9¢ Recently, the Commissioner Land
Registration issued a memo to his staff to warn them off internal misconduct
and gave a raft of orders.!97 The prosecution of staff of the agencies involved
in the land recordation system is Uganda, as it is for most of the other
agencies, slow for various reasons.198 And this, in the long run, leads to more

fraud.

Rugadya noted that the possibility of increasing conflict is largely driven by
competition for influence and power which comes with demonstrated control
over land matters such as ownership, allocation and access.199 Conflict is
largely arising out of people desiring to take up interests in land beyond what

the law entitles them to.

13.3 EFFECTIVENESS OF THE COURT SYSTEM
A study conducted by the Hague Institute for Innovation of Law revealed that
25% of Ugandans have had a land dispute in their lifetime (or suffered its
effects), most disputes arise out of boundaries (most times out of fraud), take
so long to resolve through the court system, and most people have opted to

use other means to resolve those disputes.290 And yet even with this, about

196 Charity Akullo, ‘Two Lira officials remanded over alleged land fraud’ (Daily Monitor, 21
June 2024) <https://www.monitor.co.ug/uganda/news> [Accessed 10 December
2024]
197 Stephen Kafeero (n 8).
198 Milton Olupot, Uganda: Land Titles Scam Exposed’ (19 March 2007)
<https://allafrica.com/stories /200703200092.html> [Accessed 10 December 2024]
199 Rugadya, M. A. (2009). Escalating land conflicts in Uganda. A Review of Evidence from
Recent Studies and Surveys. The International Republican Institute, The Uganda
Round Table Foundation.
200 Land Justice in Uganda. <https://www.hiil.org/wp-content/> [Accessed 10 December
2024
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44% of all the cases in the Ugandan court system are land related.?! The most
recent case of Yovana Katosa v Fiona Mbabazi??? took the Court of Appeal to
more than 10 years deliver a judgement therein. The Akena case took sixteen

years to resolve.

This challenge has been attributed to insufficient resources (both human,
infrastructural and others) but it still persists even with the many steps taken
to deal with it.203 This, in some ways, gives some latitude to the fraudsters to
think that after all, by the time a case is decided they would have gained
benefits from the land acquired wrongly, and in some cases the people from
whom they acquire the land might pass on or even just abandon the cases
altogether. The summation of the challenges the judiciary faces, which limit
its effectiveness in expeditious resolution of disputes, and the magnitude of
the challenges, is reflected in the brief submitted by the Acting Principal Judge

to the Bamugemereire CommissionZ%4 but have not been acted on decisively.

13.4 CIVIC COMPETENCE AND AWARENESS OF THE LAW
The land recordation system in Uganda is structured mainly for people with a
certain level of literacy above what an average Uganda land owner has. The
general awareness of Ugandans about the laws is disturbingly low.205 And this
leads to a lot of ignorance among the biggest part of the population about
rights accruing from land laws.206 Government has also acknowledged the big

knowledge gap existing among most land owners207 but not a lot has been

201 Legal Aid Service Providers Network (LASPNET), State of Access to Justice Report; 2017
Annual trends analysis <https://laspnet.org/joomla-pages/reports/> [Accessed
02 December 2024]

202 Court of Appeal Civil Appeal No. 125 of 2014.

203 Judiciary, 2021, ‘Special Court Sessions to Clear 220 Land Cases Start Monday
<http://www.judiciary.go.ug/data/> [Accessed 10 December 2024]

204 Judiciary, 2017, ‘Judiciary Blames Land Disputes on Inadequate Law, Structures
<https://www.judiciary.go.ug/data/news/408/142/ [Accessed 11 December 2024]

205 Mubangizi, John, ‘The Protection of Human Rights in Uganda: Public Awareness and

Perceptions’ 2005 African Journal of Legal Studies. 1. 166.

206 Rugadya, M., Nsamba-Gayiiya, E., Kamusiime H. (2008), Northern Uganda Land Study;
Analysis of Post Conflict Land Policy and Land Administration: A Survey of IDP Return
and Resettlement, Issues and Lessons: Acholi and Lango regions, for the World Bank
to input into the PRDP and the Draft National Land Policy.

207 LAND watch, The British Colonial Masters set the Land Problem in Uganda’ (2018)
<https://landnet.ug/landwatch /> [Accessed 10 December 2024]

>

>
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done to stem it. This in turn shrinks their appreciation of which rights they

have over land.

Mwebaza traces the origins of the challenges most Uganda land owners face,
and amplifies the quagmire that most Ugandans face in enforcing their rights
mostly bonafide occupants.?98 In some ways, ignorance of the law has also
been attributed to the law enforcers themselves which further complicates the

chances and trust of landowners in the formal justice systems.

13.5 FRAGILE LAND ADMINISTRATION ECOSYSTEM
The system in which the land market operates creates more opportunities for
fraud. The Wakiso District Human Rights Situation Report highlights fraud
perpetuated by land brokers in selling the same piece of land more than twice
to different unsuspecting buyers who later realise that they have been duped
from their land without compensation whatsoever.20° The role property
brokers play in land conveyance had been amplified in the Real Estates Bill210
which has not yet seen the light of day. The efforts to regulate them have been

futile until only recently.

The role played by surveyors in Uganda cannot be sidestepped in the
perpetuation of fraud in Uganda.2!! Various studies have indeed shown that
[apt] legislation plays a very important role in the implementation of the land
policy and is a key driving force for the surveying profession and industry.212

The regulatory framework for the surveying profession has been viewed as

208 Mwebaza Edward, ‘A HISTORICAL PERSPECTIVE OF THE LAND PROBLEM IN
UGANDA’ (2024) <https:/ /hrapf.org/?mdocs-file=1602 /> accessed 10 December 2024

209 Promoting human rights, advancing freedoms for communities in Wakiso'

<https://wakiso.go.ug/> accessed 11 December 2024

210 Bill to enact the Real Estate Agents Act 2013. <https://mlhud.go.ug/wp-content/>
accessed 11 December 2024]. Recent efforts to regulate these land brokers’ actions
have also not yet yielded any fruit.

211 Even when the report by the Commission of Inquiry into Land Matters, 2016, also called
the Bamugemereire Commission, has not been made public, media reports indicate
that surveying is one of the processes that perpetuate fraud especially the gaps in
disciplining unregistered surveyors who hold out and are stopped in time. See:

<https://www.newvision.co.ug/category/> accessed 11 December 2024,
Bamugemereire report on land to be turned into law-Museveni (The Independent, 2021)
<https://www.independent.co.ug/> accessed on 11 December 2024

212 Williamson I. P. and John. A. Ristevski, 2001: The reform of statutory regulations

relating to the surveying profession.
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feeble, with the governing law was enacted in 1964213 with little or no
amendment to date. The technology regarding how land is surveyed has itself
changed, together with the documents used in the registration process are
filled.214 In 2022, the Surveyors Registration Board (the surveyors’ regulation
body) issued some circulars regarding how the profession would conduct itself
and curb on the malfeasance cases they had encountered, but these have not

yet registered any tangible benefits.215

The corruption and use of the cash system cannot be understated.
Transparency International indicated that land corruption has been driven by
poor oversight, weak institutions, a lack of capacity, and by not including civil
society and other key stakeholders in the land administration. The report
further recommends some mitigation measures to deal with the rampant
corruption in various land management institutions but these have not been

implemented.216

Even when land management, including management of fraud thereunder,
has been considered key and critical to the growth and progress of Uganda as
a country, the endemic corruption facilitated by weak and mostly
unaccountable institutions aided by gaps in the law as it is provide a recipe

for continuation of the vice.217

There have been indications that land management is critical to the
achievement of the SDGs globally,218 but the structural challenges at

individual states’ level are still a big impediment, and Uganda is not an

213 Surveyors Registration Act Cap 275. <https://mlhud.go.ug/wp-content/> accessed 10
December 2024].

214 Musinguzi, M., & Kisakye, M. (2011). Discrepancy between survey practice and
legislation in Uganda. In The First Conference on Advances in Geomatics Research;
Makerere University: Kampala Uganda.

215 Surveyors’ body draws the line for professionals.
<https://www.monitor.co.ug/uganda/> accessed 11 December 2024

216 Transparency International, 2016. Corruption risks and mitigation measures in land
administration. Retrieved from <https://www.u4.no/publications/> accessed 10
December 2024

217 Tackling corruption in land sector is critical for Uganda
<https://www.monitor.co.ug/uganda/> accessed 11 December 2024

218 Transparency, 2023, Tackling Land Corruption is Vital to Achieving Land Rights and
The 2030 SDG Agenda’ <https://images.transparencycdn.org/> accessed on 26 June
2024
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exception. The manifestation of this can be traced from the delay in the
processes of actual registration, laws with skewed provisions to deal with land

rights, longer turnaround times for cases in the court system, among others.

14.0 RECOMMENDATIONS
There has been talk of adopting new technologies to mitigate or deal with fraud
especially blockchain. By design, blockchains are inherently resistant to
modification of data. Once recorded, the data is in any given record/block, it
cannot be altered retroactively without the alteration of other blocks, which
requires collusion of network majority. The versatility of blockchains creates
the need to consider it as a way to manage regulatory obligations. In

particular, blockchain is now seen by many as the future of land registration.

Away from the changes in the law and legal framework, there is urgent need
for sensitization for the citizenry on land rights and ownership. There is also
need for accurate valuation and timely compensation. The approach to
eliminating fraud should be specific to, and across, the different cases. There
should be a deliberate framework especially under the line ministry to
sensitise the population about these initiatives, their rights and duties among

others.

15.0 CONCLUSION
From the foregoing discussion, fraud has mutated in many ways not so much
its effects but the way it is masterminded, carried out, the factors necessary
for its continuation. The legal, policy, investigative framework to tackle it has,

however not changed that much in the context of Uganda.

Even with the different safeguards courts have adopted in the effort to curtail
fraud, it is evident that these efforts are still a drop in the ocean outside the
statutory provisions. Fraud continues to be committed most of it undetected,
and in many cases with the victims not being able to litigate against it. This

continues to give latitude to those that perpetuate it.

The changing times and socio-economic environment have left behind the law

on fraud as it is known. Whereas the legal regime might not be changing at

242



Volume 54 Issue 7

the speed of technology, there is need to give a broad definition of fraud
especially on how it can be committed. The refuge for this has thus far been

in the interpretation of the courts.

This is not favourable in the case of Uganda where common (or case law) is
expected to be applied where or when written law provides no remedy. As
discussed above, Courts have since taken the position to safeguard the land
markets by raising the standard against which fraud should be proved. The
law should therefore, as a way of providing clarity, be amended, especially

s.136, RTA which, in the case of Uganda, has been subject of huge contention.

It is clear that majority of the cases would still be handled under the current
legal regime (the RTA, other relevant laws and the necessary implication
augmented by the courts) if it was still implemented flawlessly but there seems
to be overarching intention on the part of law enforcement to either selectively
apply the law towards certain parts of the population or not apply the law at

all.

Technological advancement has led to the change in how land recordation is
done by minimising human involvement and influence peddling. Some
scholars have recommended blockchain as a practical solution to deal away
with the human interaction in the recordation processes as has been adopted
in Ukraine, Georgia, Sweden, Ghana and India (in the offing).219 First created
by Satoshi Nakamoto in 2008,220 a blockchain is a distributed ledger with
growing lists of records (blocks) that are securely linked together via

cryptographic hashes.22!

219 Kenneth Muhangi, 2018 Transform Uganda’s Land registries using blockchain
technology. <https://www.newvision.co.ug/new_vision/> accessed 11 December 2024

220 Oberhaus, Daniel (27 August 2018). "The World's Oldest Blockchain Has Been Hiding
in the New York Times Since 1995" Retrieved at <https://www.vice.com/en/article/>
accessed 10 December 2024

221 Narayanan, Arvind; Bonneau, Joseph; Felten, Edward; Miller, Andrew; Goldfeder,

Steven (2016). Bitcoin and cryptocurrency technologies: a comprehensive

introduction. Princeton, New Jersey: Princeton University Press.
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