MAKERERE LAW JOURNAL AUGUST 2024

Volume 53 Issue 8

HOW THE JUSTICE SYSTEM PERPETUATES VIOLENCE AGAINST WOMEN: A SOLUTION, OR A PART OF
THE PROBLEM?

Cindy Karunga

Recommended Citation: Cindy Karunga (2024); “How the Justice System Perpetuates Violence Against Women: A
Solution, Or a Part of the Problem?” Volume 53 Issue 8 Makerere Law Journal pp. 411- 446



MLJ X HURIPEC LEGAL WRITING PROGRAM

HOW THE JUSTICE SYSTEM PERPETUATES VIOLENCE AGAINST
WOMEN: A SOLUTION, OR A PART OF THE PROBLEM?
Cindy Karunga*®

ABSTRACT

The justice system, traditionally regarded as a shield against violence

targeting women, can inadvertently become an accomplice

perpetuating the suffering. This paper scrutinizes the deficiencies within

the police, judiciary, and legal frameworks, revealing how they often fall

short in safeguarding women from harm. Delving into the grueling

journey of victims seeking justice, it highlights the formidable challenges

they confront. The paper passionately contends that a paradigm shift is

imperative — a victim-centered approach that places the well-being of

victims at the forefront. Additionally, it emphasizes the necessity of

establishing specialized systems, including dedicated police units and

judicial courts, to handle gender-based violence cases with the expertise

and sensitivity they require. This combined approach is essential for

transforming the justice system, offering a ray of hope to countless

women facing violence and injustice.

1.0 INTRODUCTION

1.1. BACKGROUND AND CONTEXT

In every society, the justice system is a fundamental pillar tasked with the
solemn duty of upholding the principles of fairness, equity, and accountability.
However, when it comes to addressing the pervasive issue of violence against
women, a troubling question arises; does the system designed to safeguard

justice inadvertently perpetuate harm against women, or can it serve as a
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solution to this deep-rooted problem? This question lies at the heart of the
inquiry of this paper as we embark on a critical examination of the justice
system’s role in perpetuating violence against women, and its potential as a

channel for lasting change.

Violence against women is one of the most frequent human rights violations. The
World Bank has referred to it as a global pandemic,! that impacts women and
girls from all socio-economic backgrounds in society with an estimated 1 in 3
women experiencing physical or sexual violence in their lifetimes.2 The
consequences of violence against women are profound and multifaceted, greatly
affecting their physical, psychological, social, and economic well-being. The
ripple effect extends to entire communities, further underscoring the urgency of
addressing this pervasive crisis. Uganda, in particular, presents a deeply
concerning case study, with a staggering 51% of women facing violence at some
point in their lives.3 This alarming figure surpasses the regional and global
averages, portraying Uganda as one of the most dangerous places to exist as a
woman. Paradoxically, crimes of this nature are plagued by some of the lowest
conviction rates, with only 19 out of 1519 reported cases leading to convictions

last year.*

This epidemic of violence against women, though widespread and devastating, is
often concealed behind the closed doors of homes, and shielded from public
discourse. It is frequently treated as a private matter, shrouded in silence, rather

than recognized as a crime that warrants open and resolute discussion.

1 The World Bank, 'Gender-Based Violence (Violence Against Women and Girls) The World
Bank Bank Brief (25the September 2019) available at
<https://www.worldbank.org/en/topic/socialsustainability /brief/> [Accessed 29 June
2023]

2 World Health Organization, 'Violence Against Women Fact Sheet' available at
<https://www.who.int/health-topics /violence-against-women> [Accessed 29 June 2023]

3 'Uganda Gender Based Violence: None in Three Survey Report for Uganda' available at
<https://www.noneinthree.org/uganda/policy-hub/> [Accessed 27 June 2023]

4 Rape, Abuse and Incest National Network (RAINN), 'Uganda' available at
<https://www.rainn.org/africa/uganda> [Accessed 1 July 2023]
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Violence against women encompasses a wide spectrum of abusive behaviors,
categorized as physical, sexual, and psychological violence, which can manifest
within familial and community contexts. This definition includes but is not
limited to domestic abuse, sexual violence affecting both women and children,
dowry-related violence, marital rape, female genital mutilation, and various other
traditional practices that detrimentally affect women’s wellbeing. Furthermore,
it extends to non-spousal violence, violence linked to exploitation, sexual
harassment, intimidation in workplaces, educational institutions, and other

settings, as well as human trafficking and forced prostitution.>

In Uganda, five distinct types of violence against women have been identified as
particularly prevalent: sexual violence, physical violence, emotional and
psychological abuse, harmful cultural practices, and socio-economic violence.®
Among these, physical and sexual violence stand out as the most commonly
reported forms of abuse,” underscoring the urgent need for concerted efforts to

address these deeply entrenched issues in Ugandan society.

Gender-based violence (GBV) is violence directed against an individual on the
basis of their gender. While GBV is experienced by both women and men, the
majority of the victims are women and girls.8 “Gender-based violence” and
“violence against women” are terms often used interchangeably as it has been
widely acknowledged that most gender-based violence is often inflicted on

women and girls primarily by men.?

Renowned scholar, Zain, succinctly defines GBV as an extreme manifestation of

gender inequity, often targeting women and girls because of their vulnerable

5 UN General Assembly, Declaration on the Elimination of Violence Against Women (20
December 1993) UN Doc A/RES/48/104, Articles 1 and 2.

6 Peter Ocheme, Shajobi-Ibikunle Gloria, and Namaganda Zuwena, 'A Critical Overview of
Gender-Based Violence in Uganda' (2012) [2020] Journal Title [8] Issue.1
Ibid

European Institute for Gender Equality, 'What is Gender-based Violence?' available at
<https://eige.europa.eu/gender-based-violence /what-is-gender-based-violence?>
[Accessed 28 July 2023]

9 Ibid
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position in society, which is reinforced and perpetuated by patriarchy.!® The
sobering fact emerges that women aged 15 to 44 years are at a higher risk of
experiencing rape and domestic violence than of encountering cancer, motor

accidents, war, or malaria.ll

The purpose of the criminal justice system is, among others, to prevent crime by
deterring potential criminals. The deterrence argument posits that successful
prosecution of gender-based violence cases will lower the incidence of violence
against women.!2 When perpetrators of such crimes are held accountable and
face legal consequences for their actions, it sends a clear message that such
behavior will not be tolerated. Therefore, a robust and efficient criminal justice
system plays a crucial role not only in holding perpetrators accountable but also
discouraging future instances of such violence, thereby contributing to the safety

and security of women and society as a whole.

In Uganda, most incidents of violence against women go unpunished. The
Directorate of Public Prosecution's (DPP) performance data for the year 2013-14
paints a disheartening picture of the justice system's response to cases of rape
and defilement in Uganda. During that year, a staggering 19,091 cases of rape
and defilement were registered. However, only 186 of these cases culminated in
convictions by the end of that year, constituting less than 1% of the reported
cases. Furthermore, by year-end, 903 cases were still under investigation, and
2,627 had not even reached the stage of being heard,13 illustrating the profound
challenges and systemic delays in addressing these critical issues of sexual

violence within the legal framework. These statistics highlight a glaring gap in

10 Zain, Z. M., 'The Awareness on Gender-Based Violence among Students in the Higher
Learning Institutions' (2012) Social and Behavioural Sciences 38, 132-140.

11 Heise, L. et al., 'Ending Violence Against Women' (1999) Issues in World Health XXVI (4).;
See also UN Department of Information, 'UN Factsheet on Violence Against Women' (2008)
DPI/2498.7hy.

12 Miller, J., '21st Century Criminology: A Reference Handbook' (2009) (London: Sage) 5.

13 Susan Okalany (A/A/DPP), 'Presentation at Training Workshop for Regional Officers' (9
September 2015).
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justice and a pressing need for reforms and enhanced efforts to provide justice

and support for survivors.

Violence against women stems from oppressive systems such as patriarchy.14
Male domination and power are not only inherent in physical strength but are
also embedded in the structures and institutions of society.l> Therefore, the
failure of the criminal justice system to effectively protect and support women
who are victims of abuse is a reflection of the patriarchal system which reinforces
gender-based violence.1® The women who have the courage to report are met by
a criminal justice system that is inherently rigged against them and provides no
substantive access to justice.l” The legal process of attaining justice after a
violation is pervaded with various obstacles that begin from the reporting stage
all the way to the trial. These hurdles hinder the path to justice and, in many
instances, compound the suffering and trauma experienced by victims.
Recognizing these systemic challenges is a critical step towards dismantling the
patriarchal structures that perpetuate gender-based violence and ultimately

creating a more just and equitable society.

2.0 GENDER-BASED VIOLENCE IN UGANDA

Within the Ugandan society, there exists a troubling attitude of acceptance and
even justification for violence against women. This deeply ingrained mindset has
perpetuated gender-based abuse and discrimination. The Ugandan government
has taken action to stop these widespread abuses by creating laws that forbid
violence against women and girls. These laws cover domestic violence, marriage

and divorce, sexual offenses, and human trafficking. For instance, the Sexual

14 Dobash, R. E., & Dobash, R. P., 'Violence against Wives: A Case against Patriarchy' (1979)
(New York: Free Press).

15 Bograd, M., 'Feminist Perspectives on Wife Abuse' in K. Yllo & M. Bograd (eds), 'An
Introduction to Feminist Perspectives on Wife Abuse' (1988) (California: Sage).

16 Uganda Gender Based Violence: None in Three Survey Report.

17 Caroline Adoch, 'Access to Gender Justice in Uganda: A Feminist Analysis of the
Experiences of Rape Victims in the Reporting and Prosecution Processes' available at
<http://makir.mak.ac.ug/handle/10570/10486> [Accessed on 27 September 2023]
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Offences Bill of 2019 represents a significant legislative effort to introduce
reforms addressing violence against women. However, despite its presentation to
parliament several years ago, these reforms have yet to become official

legislation.!8

Notwithstanding its efforts on the legislative front, the state's response to gender-
based violence falls short of its international responsibilities to prevent violence
against women and to protect women's access to justice.l® This shortfall has
allowed perpetrators to abuse women with impunity. As a result, women are left
with distressingly limited options; they must either resign themselves to the
painful reality of abuse, enduring trauma while their abusers go unpunished, or
they pursue justice in a system riddled with various obstacles including
inadequate or dismissive responses by police, medical and judicial personnel.20
This stark reality underscores the urgent need for comprehensive reform and
support structures to ensure that women are not left to bear the burden of abuse

in silence and isolation.

3.0 LEGAL AND INSTITUTIONAL FRAMEWORK
3.1 INTERNATIONAL INSTITUTIONAL FRAMEWORK

Under international law, states bear the responsibility for human rights
violations and acts of violence against women, whether these transgressions are
committed by state actors or non-state actors. This duty extends beyond positive
state actions and encompasses the failure of a state to proactively safeguard
women's rights.2! Uganda, as a signatory to the Convention on the Elimination

of All Forms of Violence Against Women (CEDAW), is obligated to take effective

18 Ibid
19 Ibid
20 Ibid

21 CEDAW, 'Article 2(e)'.
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measures to prevent, investigate, and penalize non-state actors involved in acts

of violence against women, ensuring justice for the victims.22

In 2002, the CEDAW Committee expressed profound concerns about the
pervasive violence against women in Uganda, including domestic violence, rape
(even within marriage), incest, workplace sexual harassment, and various other
forms of sexual abuse.23 The Committee urged the Ugandan government to
confront deep-rooted challenges, emphasizing the need to challenge patriarchal
behaviors and harmful stereotypes that affect women's roles in both domestic
and societal contexts.24 This clarion call from the international community
underscores the imperative of transformative action to safeguard the rights and

dignity of women in Uganda.

Uganda is party to several other international treaties relevant to the rights of
women and girls. One of these is the African Charter on Human and People’s
Rights Protocol on the Rights of Women in Africa, (the Maputo Protocol),2> a
treaty that guarantees a wide spectrum of rights for women and girls. These
rights include the rights to integrity and security as well as access to justice,
among others.26 States are required to take a wide range of measures to prevent
violence against women, which includes not only legal sanctions but also
preventive actions such as public information and education programs and

protective measures, including support services for victims of violence.2”?

22 Committee on the Elimination of Discrimination against Women, 'General
Recommendation 19, Article 24 (i); Note 15, Article 4 (d)'.

23 CEDAW,'CEDAW/C/UGA/ 7' available <http://www2.ohchr.org/english/bodies/cedaw/>
[Accessed on 27 September 2023]

24 Ibid, Para. 132, which refers to the CEDAW Concluding Observations on Uganda’s third
period report, Para 135

25 Protocol to the African Charter on Human and People’s Rights on the Rights of Women in

Africa

26 Ibid

27 Amnesty International, 'Uganda: "I Can't Afford Justice" Violence Against Women in
Uganda Continues Unchecked and Unpunished' available at

<https://www.amnesty.org/en/documents/afr59/001/2010/en/> [Accessed on 27
September 2023]
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The prevalence of incidents of violence against women serves as a stark indicator
of the government's failure to fulfill its duty to protect women and hold
perpetrators accountable. For as long as violence against women remains
widespread and the state response continues to be disproportionately
inadequate, Uganda will continue to fall short of its international legal
obligations.?® Addressing this issue is not only a matter of legal duty but a moral
imperative for creating a more just and equitable society where women can live

free from the scourge of gender-based violence.
3.2 Domestic legal framework

We live in a patriarchal society that exalts men over women and because of this,
violence against women is perpetuated not only by individuals but also
structurally.2® The justice system involves many different actors, including the
executive and legislative branches of government, the police, prosecution,
judiciary, prisons, and probation and parole officers, as well as civil society and
Non-Governmental Organizations (NGOs) in some circumstances. However, in
practice, these structures often fail to fulfill their intended purpose, inadvertently
shielding abusers and further victimizing the survivors. This systemic failure has
created a culture of fear and silence, pushing many victims to suffer in silence,
reluctant to report their ordeals. Even when they do muster the courage to step
forward, the justice system's response is frequently inadequate, leaving them

without the justice they deserve.

Women have the right to be accorded full and equal dignity with men
according to Article 33(1) of the Constitution of Uganda. Article 33 (2) further
provides that “the state shall provide the facilities and opportunities necessary
to enhance the welfare of the women to enable them to realize their full potential

and advancement.”

28 Ibid
29 Ibid
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Under the Penal Code Act, acts of sexual violence in Uganda are classified under
the category of crimes related to morality or honor rather than being recognized
as crimes of assault against women and girls.3° This historical classification can
be traced back to common law principles where rape was perceived as a property
crime, rather than a crime against an individual’s bodily integrity. In this archaic
framework, women and girls were often considered the property of their
husbands or fathers, and rape was seen as an offense against the honor of

another man, rather than an act of violence against the woman herself.31

In the historical context, rape was criminalized not primarily because it was a
violation of a woman’s body autonomy and integrity, but because it diminished
her value in relation to the men in her life.32 Essentially, the physical and
emotional pain of a woman held little intrinsic value, and were only quantified
in terms of the social harm they caused to a man.33 The primary goal of the
criminal justice was to punish men for violating other men’s property and to
deter other men from doing the same.3* Men’s control over women’s sexuality

and freedom was euphemized as male ‘honor’.3>

The Victorian perception of rape, deeply rooted in historical Western legal
traditions, was introduced into Ugandan law through the 1902 Order in Council,
which extended the applicability of the Indian Penal Code Act Cap 106 to
Uganda.36 Unfortunately, this incorporation of common law principles did not
consider or accurately represent the traditional beliefs and practices prevalent

in Ugandan society.

30 Chapter XIV of the Penal Code Act Cap.120.
31 Smith, D.M., ' ENCYCLOPEDIA OF RAPE' (2004) (California: Greenwood Publishing Group)

186.
32 Adoch, 'Access to Gender Justice in Uganda' Supra
33 Ibid
34 Ibid

35 Sharma, K., 'Understanding the Concept of Honor Killing within the Social Paradigm:
Theoretical Perspectives' (2016) IOSR Journal of Humanities and Social Science 21(9) 27.

36 Morris, H. F., 'A History of the Adoption of Codes of Criminal Law and Procedure in British
Colonial Africa, 1876-1935' (1974) Journal of African Law 18(1) 6-23.
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Studies and historical accounts reveal that, traditionally, many African societies
regarded rape as one of the most serious crimes, and it was dealt with severely
in cultural courts.37 In these traditional settings, the punishment often involved
compensating the woman and her family, with restitution being seen as a way to
restore her dignity and honor. In some instances, the punishments were
particularly harsh, including castration or even enslavement of the perpetrator.38
These practices, while rooted in the historical cultural norms of the region, were

not adequately considered when Western legal principles were introduced.

Placing definitions of crimes such as rape and defilement within the section of
"Offences Against Morality" indeed has the effect of misrepresenting the true
nature of these offenses. This classification tends to frame the issue as a matter
of "moral" versus "immoral" sexual conduct, rather than recognizing the
fundamental violation of an individual's right to bodily autonomy and the

absence of consent in sexual acts.39

Prior to the era of colonization, various communities in Uganda operated with
their own unique rules and norms for dealing with crimes. These customary
systems lacked codified, one-size-fits-all procedures and instead emphasized
community-focused justice. The primary objective was to reintegrate the victim
into the community rather than solely punishing the offender. Crimes were
perceived as wrongs against the specific individual affected, rather than abstract

entities representative of the community at large.40

In contrast, the common law justice system introduced during colonial rule
diverges from this approach. Common law tends to place the state at the center
of criminal proceedings, with crimes considered as offenses against the state,
rather than against individuals. In this framework, the entire judicial process is

primarily concentrated on the roles of the defense and the prosecutor, while the

37 Ibid

38 Ibid

39 Amnesty International, 'Uganda: "I Can't Afford Justice" Supra
40 Adoch, 'Access to Gender Justice in Uganda' Supra
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victim is relegated to the status of a mere witness in the case. Victims typically
have limited control over the proceedings and, by law, are not mandated to

actively participate in criminal proceedings as they lack legal standing. 4!

This historical and legal distinction underscores the need for a more victim-
centered approach to the criminal justice system in Uganda. Acknowledging the
historical customary practices that prioritize reintegration and the needs of the
victim can serve as a powerful guide for shaping future reforms, aimed at
enhancing support for survivors and better addressing the issue of gender-based

violence.

Studies have shown that women who report incidents of abuse and pursue
criminal justice tend to take longer to heal from their trauma than those who do
not report.#? This is because the justice system is pervaded with numerous
obstacles which frustrate and some re-traumatize the victim. This explains why
most women who suffer abuse do not attempt to report it, resulting in the
perpetrators facing no consequences. This not only breeds impunity, but also
allows violent and abusive men to live their lives freely, making them more likely
to re-offend, and increasing the vulnerability of all women in their

communities.*3

Throughout the criminal justice process, the accused person is afforded a range
of rights and protections, including provisions for a timely trial and, in some
instances, access to state-provided legal representation.** However, the system
often fails to adequately consider the distinct interests of the victim, despite
having experienced direct harm from the crime.4> A rape or domestic violence

trial is a harrowing experience for victims as they face peculiar challenges not

41 Ibid

42 A Gentleman, 'Prosecuting Sexual Assault: "Raped All Over Again," (2013), available at
<https://www.theguardian.com/society /2013 /apr/13/> [Accessed 12 October 2023]

43 Ibid

44 See articles 24 and 28 of the 1995 Constitution of Uganda

45 Adoch, 'Access to Gender Justice in Uganda' Supra

422


https://www.theguardian.com/society/2013/apr/13/rape-sexual-assault-frances-andrade-court

How the Justice System Perpetuates Violence Against Women: A Solution, Or a Part of
the Problem?

faced by victims of other crimes.#® In spite of this, the criminal justice system
does not acknowledge or address their unique needs. This lack of recognition
and support compounds the trauma and difficulty experienced by these

survivors.

Some countries have taken significant steps to modify their legal systems to
formally recognize and protect the rights of victims. For instance, the European
Union's Directive 2012/29/EU has established clear criteria for upholding
victims' rights, providing support, and ensuring their protection. The primary
aim is to guarantee that individuals who have suffered harm due to criminal acts
are identified, treated with respect, and receive the necessary protection,

support, and access to justice.

The directive defines a victim as any natural person who has experienced harm,
whether it's physical or mental injury, emotional suffering, or economic loss,
directly resulting from acts or omissions that contravene the criminal laws of a
Member State. This definition includes individuals irrespective of whether the
offender is identified or not, and regardless of any familial relationship between

the victim and the offender.47

Furthermore, the United Nations (UN) adopted the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power in 1985. 48 This
declaration emphasizes a compassionate and dignified treatment of victims,
asserting their right to prompt reparation for the harm they have endured. It also
underscores the importance of providing victims with information about their
role in legal proceedings, the nature, and status of their cases and ensuring that
the legal and administrative systems are responsive to their unique needs. The

declaration advocates for assistance to victims during the judicial process,

46 K. T. Selinger et al., 'The Investigation and Prosecution of Sexual Violence' (A Working Paper
of the Sexual Violence and Accountability Project) (2011) (Berkley: Human Rights Center,
University of California) available at <https://www.law.berkeley.edu/wp-
content/uploads/2015/04/> [Accessed on 20 August 2023]

a7 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012.

48 General Assembly Resolution 40/34 of 19 November 1985.
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protection of their privacy, avoidance of unnecessary delays in case resolution,
and the effective execution of rulings or decrees providing compensation to

victims.

These legal measures and declarations reflect a growing global recognition of the
rights and needs of victims, emphasizing a more compassionate and supportive

approach within the criminal justice system.

4.0 DOMESTIC INSTITUTIONAL FRAMEWORK OF THE CRIMINAL JUSTICE
SYSTEM

4.1 THE POLICE

While strict laws against GBV are important, they cannot guarantee justice on
their own if the institutions responsible for their enforcement are inefficient.
Considering this, the police station being the very first entry point of the criminal
justice system is a crucial institution for preventing GBV.49 Ideally, the police
should be the primary source of help and support for victims, creating an
environment where those seeking justice and protection from abuse feel heard,

secure, and satisfied with the police response to GBV.>0

Police involvement in GBV cases is crucial for holding perpetrators accountable
and preventing impunity.5! It not only offers support to victims but also plays a
significant role in breaking the cycle of abuse by imposing punitive measures

that deter potential offenders.52

The police institution has been recognized as one of the world’s most

masculinized occupations, constructed on demeaning sexist views and

49 Abilasha Sahay and Basit Abdallah, 'Summer 2020 Fellow: Police Attitudes Towards
Gender-Based Violence' (Sigur Centre for Asian Studies, October 11, 2021) available at
<https://sigur.elliott.gwu.edu/2021/10/11/summer-2020> [Accessed on 27 August

2023]

50 Ibid

51 Karmen, A, 'Crime Victims: An Introduction to Victimology' (6th ed, Thompson Wadsworth,
2007).

52 Effah-Chukwuma, J. & Asiwaju, O, 'Responding to Gender-Based Violence: A Tool Kit'
(CLEEN Foundation, Lagos, 2006).
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practices.>3 This masculinization is closely associated with the traditional traits
and characteristics often associated with hegemonic masculinity, such as
aggression, force, dominance, and physical strength.>* Policing has traditionally
been seen as a masculine profession where these masculinized traits are not just
upheld but celebrated.>®> This global phenomenon is evident in the
underrepresentation of female police officers, making it a predominantly male-
dominated occupation.>® In Uganda, only 18.3% of police officers are female,>”

primarily due to the patriarchal sex-stereotyped roles associated with the role.>8

The deeply rooted masculinity within the police force has serious consequences.
It promotes harmful gender stereotypes that shape how officers view and handle

gender-based violence.5?

It is also critical to note that police masculinization is not confined solely to the
workplace; it can extend into officers' personal relationships.®9 Research reveals
that police officers are perpetrators of domestic violence at a rate significantly

higher than that of the general population.®! When the very individuals tasked

53 Paoline, E. A., 'Taking Stock: Toward a Richer Understanding of Police Culture' (2003) 31(3)
Journal of Criminal Justice 199-214 available at <https://doi.org/10.1016/> [Accessed
on 27 August 2023]

54 Connell, R. W, 'Gender and Power' (Polity, Oxford, 1987). Connell, R, 'Glass Ceilings or
Gendered Institutions? Mapping the Gender Regimes of Public Sector Worksites' (2006)
66(6) Public Administration Review 837-849 available at <https://doi.org/10.1111/>
[Accessed on 27 August 2024

55 Abena Asefuaba Yalley and Molatokunbo Seunfunmi Olutayo, 'Gender, Masculinity and
Policing: An Analysis of the Implications of Police Masculinized Culture on Policing
Domestic Violence in Southern Ghana and Lagos, Nigeria'.

56 Ibid

57 'Why GBV Prosecution Remains a Challenge' (Monday, Daily Monitor, 4th December 2017
- updated on 1st February 2021).

58 M. Silvestri, 'Police Culture and Gender: Revisiting the "Cult of Masculinity" (2017) 11(3)
Policing (Oxford) 289-300 available at <https://doi.org/10.1093/police/paw052>
[Accessed on 27 August 2023] see also E. Stark & A. H. Flitcraft, 'Women at Risk: Domestic
Violence and Women's Health' (Sage, California, 1996).

59 Rabe-Hemp, 'Police Women or Policewomen? Doing Gender and Police Work' (2008) 4
Feminist Criminology 114-129 available at
<https://doi.org/10.1177/1557085108327659> [Accessed on 29 August 2023]

60 Yalley et al., 'Gender, Masculinity and Policing'.

61 Blumenstein, L, 'Link Between Traditional Police Subculture and Domestic Violence Among
Police' (University of  South Florida, ETD No. 1862) available at
<https://digitalcommons.usf.edu/etd /1862 /> [Accessed on 29 August 2024]
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with protecting women from violence are, in some cases, perpetrators
themselves, it raises serious concerns about where women can turn for help and
safety. It is not surprising that there may be instances where police officers
protect abusers if they themselves are abusers, underscoring the urgent need for
comprehensive reform within the police force to address these deeply rooted

issues.

Regrettably, a significant challenge facing women in Uganda is their diminished
confidence in the justice system, a trust eroded by repeated disappointments.
The data paints a disheartening picture: less than 1 in 10 women who endure
violence opt to seek assistance from the police. Even more disheartening is the
fact that the reported cases seldom lead to convictions.®2 This pervasive lack of
trust discourages many women from reporting incidents of abuse in the first

place, as they fear their grievances will not be taken seriously.

The investigation procedure required for the prosecution of sex offenses is often
described by victims of sexual assault as the final ordeal in a long series of
injustices. For many, navigating a rape trial can be as agonizing as enduring a
second violation.®3 In addition to having to publicly recount a deeply traumatic
experience, victims frequently encounter skepticism, judgment, and disbelief
from law enforcement, compounding the shame and embarrassment they

already feel about reporting rape.®4

The attitudes of law enforcement officers, the intrusiveness of physical
examinations, the intensity of questioning, and the lengthy duration between
making an allegation and reaching trial can drain the determination and

resilience of even the most determined survivors.®5 It is crucial to acknowledge

62 UN Women, 'Strengthening Police Responses to Gender-Based Violence Crucial in Lead up
to Generation Equality Forum in Paris' (Date: Tuesday 25th May 2021)

63 Ibid.

64 I. Bacik et al., "The Legal Process and Victims of Rape' (Cahill, Dublin, UK, 1998) 31.

65 Adoch, 'Access to Gender Justice in Uganda'
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the immense emotional and psychological toll this process takes on victims and

prioritize their well-being throughout each stage of the legal journey.

The response of law enforcement agencies to incidents of gender-based violence
has been deeply inadequate. Regrettably, it often starts with an initial disbelief
in the victim's complaint, which not only discourages her from pursuing justice
but compounds the trauma she's already experienced. This disbelief is often
accompanied by aggressive and sexist questioning, unwarranted delays in

medical examinations, and the trivialization of domestic cases.%6

The negative and victim-blaming attitude displayed by some police officers
further dissuades victims from reporting GBV incidents, leading to significant
underreporting.6” Many women who seek help for violence against them find
themselves on the defensive instead of the perpetrator. They face inappropriate
questions like "What were you wearing?" or "What did you do to provoke him?"
These questions not only perpetuate victim-blaming but are also entirely

irrelevant to the fact of the violation at hand.

One of the primary reasons women hesitate to report gender-based violence is
the fear of being ostracized by the police.®8 In Uganda, a country where 82% of
police officers are male,% insensitivity toward victims of gender-based violence
is a concerning issue. This insensitivity often stems from internalized misogyny
and deep-seated stereotypes about women. Their line of questioning is often
unhelpful, unfairly scrutinizing the victim's actions and causing immense
frustration, often causing cases to stagnate or go unreported. It is no surprise
that only half of the 10,907 gender-based violence cases reported in 2016
reached the office of the Director of Public Prosecution (DPP).70

66 Dr. Poornima Advani, 'Need for Gender Sensitization in Police' (Member National
Commission for Women).

67 Ibid
68 Ibid
69 'Women in the Uganda Police Force: Barriers to Women in Operational Policing' (African

Policing Civilian Oversight Forum)
70 ‘Why GBV Prosecution Remains a Challenge' (Monday, Daily Monitor, 4th December 2017
- updated on 1st February 2021).
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In far too many instances, the “preservation of the family unit” is prioritized over
the safety and justice for victims. 71 Victims are often pressured to forgive their
abusers thereby perpetuating the vicious cycle of abuse, since perpetrators are
aware that there are rarely any substantial consequences for their actions. This
leaves women feeling trapped, compelled to reconcile with their abusers, even
when it places their lives and well-being in grave danger. To truly support
victims, we must prioritize professionalism for all officers, regardless of their
gender. While having more female officers can help, the key is to ensure all
officers receive thorough training and are held accountable. This is crucial for

delivering the justice and support that victims desperately need.

Compounding this issue is the financial burden placed on victims when they
seek justice. Some victims have reported that when they visit police stations to
report abuse, they are asked to cover the costs of various expenses, including
transportation for arresting the accused, forensic examination fees, and other
investigative costs.”? The financial strain of these expenses can be overwhelming

for many victims, causing them to prematurely abandon their cases.

The high financial barriers associated with reporting and prosecuting gender-
based violence cases make the criminal justice system inaccessible to some
victims. Not only do they bear the emotional and physical costs of their
experiences, but they are also burdened with the direct financial costs of seeking
justice. This can lead some women to reluctantly give up on their cases, and in
some instances, even forego essential support services and medical care, with

potentially devastating consequences for their well-being.”3

Addressing these issues necessitates systemic changes to ensure that victims

are not financially burdened when seeking justice. Removing financial barriers

71 Amnesty International, 'Uganda: Victims of Rape and Sexual Violence Denied Justice'
(Amnesty International press release) available at
<https://www.amnesty.org/en/latest/press-release/2010/04/> [Accessed on 29 August
2024]

72 Ibid

73 Ibid
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and providing comprehensive support to victims is essential to fostering a just
and safe environment where they can come forward without fear and access the

help they need and deserve.
4.2 THE REPORTING PROCESS

Under the provisions of the Criminal Procedure Code Act,”* all crimes are
supposed to be reported to the police. After reporting a crime, it becomes the
responsibility of the police to conduct investigations under the guidance of the
Director of Public Prosecutions (DPP).75 This includes gender-based violence,
which can be reported by the victim or any witness. However, the current process

often poses significant challenges, particularly during the initial reporting phase.

Victims or witnesses are typically directed to the reception desk when they first
arrive at the police station.”’® Unfortunately, these reception areas are often
bustling with activity and noise, which creates an environment that is far from
ideal for individuals who are already experiencing distress. It is at this stage that
some victims encounter unnecessary humiliation. Instead of being swiftly
directed to the appropriate office, police officers at the reception occasionally
engage in what can be likened to a "mini-interrogation." They delve into the
specifics of the case without guiding the victim to the right office, often attracting

the attention of passersby and adding to the victim's embarrassment.””

For example, one rape victim recounted her experience when she informed the
policeman at the reception that she wanted to report a rape case. He loudly called

his colleague, commenting, "...the issues of the vaginas again."”8

Following their initial complaint at the reception desk, the victim is referred to
the sexual and gender-based violence desk (SGBV) desk. At this point, a case file

is opened, and the victim is presented with two options: they can either provide

74 Criminal Procedure Act, Cap 116
75 Article 120, 1995 Constitution

76 Adoch, 'Access to Gender Justice in Uganda' Supra
77 Ibid
78 Ibid

429



MLJ X HURIPEC LEGAL WRITING PROGRAM

a detailed statement or receive a Police Form 3A (PF3A) for evidence collection.
However, the current PF3A used for this purpose is considered outdated and
lacking in depth. It typically consists of 10-12 standard questions that require
simple "yes" or "no" answers, making it inadequate for gathering the
comprehensive information needed to address cases of sexual assault

adequately.”9

Guidelines provided by the International Association of Chiefs of Police (IACP)
emphasize the importance of conducting police interviews in a private setting
whenever possible, with only those individuals present whom the victim has
explicitly allowed to be there. 80 Unfortunately, in many instances, privacy is not
adequately provided during these interviews. Interviews sometimes occur at the
front desk in the presence of numerous people, and even when conducted in an
office setting, the privacy of the victim is often not given due consideration. Some
victims have reported that during these interviews, multiple police officers were
present, and they sometimes interjected as the victim recounted their ordeal.8!
The lack of privacy and the presence of multiple individuals can be distressing,
and the victim, who is compelled to provide highly intimate details of the violence

they endured, may feel exposed and vulnerable.

This breach of privacy is further exacerbated by the fact that victims are
subjected to what they describe as humiliating interrogations by police officers
and defense attorneys regarding their personal lives and previous sexual

behavior.82

The decision to report an incident of gender-based violence is never an easy one,
often driven by the trauma and fear experienced by the victim. Consequently, it

is crucial that throughout the reporting process, the victim is treated with the

79 Interview, Gender-Based Violence Clinic, Mulago Hospital, 'I Can't Afford Justice: Violence
Against Women in Uganda Unchecked and Unpunished'  available at
<https://www.amnesty.org/en/documents/afr59/001/2010/en/> [Accessed on 27
September 2023]
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utmost care and respect, with a focus on making them feel comfortable, heard,

and supported without any judgment.

To provide a more compassionate and respectful experience for survivors, it is
essential that interviews occur in private settings, with a genuine effort made to
create an environment where victims feel safe, heard, and supported throughout

the process.83

Following the filing of a report, if the suspect can be identified, they are arrested
and undergo a physical examination and testing.8* The primary government
body responsible for forensic evidence analysis is the Directorate of Government
Analytical Laboratory (DGAL). However, after the medical examination, there
can be significant delays in completing and returning the PF3A.85> Unfortunately,
the DGAL is grappling with a substantial backlog of samples, as it faces severe
understaffing and inadequate funding. These challenges inevitably lead to delays
in case resolution and extend the entire prosecution process, as vital evidence

required for case resolution is not provided in a timely manner.86

As a result of these challenges, it could take up to six months to conclude an
investigation and produce a report after the samples have been submitted to the
DGAL.87 This lengthy timeline is particularly concerning in cases of rape, where

the gravity of the offense demands expedited action.

Furthermore, there is no legal obligation for the police to provide updates to the
victim about the status of the investigation after it has been reported, leaving

victims in a state of uncertainty, and potentially exacerbating their distress.88

83 N. J. Westera, M. R. Kebbell, & B. Milne, 'Want a Better Criminal Justice Response to
Rape? Improve Police Interviews with Complainants and Suspects' (2016) Violence Against
Women, 22(14), 1748-1769.

84 Adoch, 'Access to Gender Justice in Uganda' Supra

85 Ibid

86 Parliament of Uganda, 'Report of the Committee on Defense and Internal Affairs on the
Oversight Visit to the Regional Forensic Analytical Government Laboratory in Eastern
Uganda, Mbale' (2018) Office of the Clerk to Parliament, Kampala.

87 Adoch, 'Access to Gender Justice in Uganda'

88 Ibid
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Addressing these issues requires significant reforms to improve the efficiency
and effectiveness of forensic evidence analysis. Adequate funding and staffing for

the DGAL are essential to reduce backlogs and expedite the resolution of cases.

Once the police investigations are concluded, the case file is submitted to the
Director of Public Prosecutions (DPP), who then has the discretion to either
approve the file for prosecution or provide guidance to the police on how to
proceed further. This guidance may involve closing the file or continuing
investigations to gather additional evidence. The DPP's decision is based on an
evaluation of the strength of the evidence, considering whether the facts reveal
an offense and whether there is sufficient evidence to support the claims,

justifying the initiation of criminal proceedings.89

At this stage, a strong legal defense would typically consist of the victim's and
any other witnesses' testimony, the results of the medical examination, and any
statements made by the perpetrator.90 However, it is important to note that the
DPP is not obligated to provide the victim with updates about the progress of
their case, and the interests of the victim are not necessarily a primary
consideration during this phase. Victims must rely on the discretion of the police
officer to inform them of the DPP's decision. Predicting and providing the victim
with accurate timeframes for the prosecution of the case can be challenging for
the police since they have limited control over the process once the DPP approves

the file and it is brought before a judge.°!

To establish a rape as a crime, one crucial requirement is proving that the
accused committed the rape.92 However, a significant challenge arises when the
accused remains unidentified. The police contend that they are unable to take

action unless the perpetrator has been identified. While forensic and DNA

89 Ibid
90 Ibid
o1 Ibid

92 Section 123 and 124 of the Penal Code Act and see cases of Uganda Vs Nakoupuet
(Criminal Case No. 109 of 2016) and Uganda v Yiga Hamidu & Ors (Criminal Session Case
005 of 2002).
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evidence theoretically should aid in locating the perpetrator, police surgeons and
law enforcement claim that even if the offender's DNA is collected, there is no
existing DNA database against which it can be checked to identify the criminal.
As a result, DNA evidence becomes useful only in situations where there is

already a suspect or a small pool of potential suspects. 93

While there is the possibility that a fingerprint-linked national ID database could
be a valuable resource, it has not been utilized or officially recognized in suspect
identification because it is a relatively new system. In situations where the
suspect remains unidentified, the pursuit of justice for the victim essentially
comes to a halt.94 Due to this police policy, a victim's case cannot progress unless
they can establish that all the elements of the crime were present at least prima
facie. This places a significant burden on the victim to construct their case,

effectively excluding women who are unable to do so from accessing justice.95

Addressing this issue requires a fundamental overhaul of the approach to GBV
cases and the utilization of available forensic and DNA evidence. Establishing a
DNA database and using advanced identification methods can significantly
improve the likelihood of identifying perpetrators and delivering justice for
victims. Additionally, policies should be designed to support survivors and
ensure that the burden of proof does not unfairly fall on the shoulders of victims.
Furthermore, improved communication with victims, including regular updates
on the status of investigations, is vital to ensure that victims are informed and
engaged throughout the process. These reforms are essential for enhancing

access to justice and addressing cases of gender-based violence more effectively.
4.3 THE JUDICIARY

The Judiciary in Uganda faces several challenges in dealing with cases of gender-

based violence, particularly sexual offenses. Some feminists argue that the legal

93 Adoch, 'Access to Gender Justice in Uganda' Supra
94 Ibid
95 Ibid
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system is biased against victims, making it extremely difficult to secure
convictions except in specific circumstances.?¢ These conditions typically
necessitate the presence of compelling corroborative evidence, such as credible
witnesses, forensic or video/audio evidence. Regrettably, these circumstances
are not commonly available to most victims, thus constituting a substantial

barrier to the successful prosecution of such cases.

Courts often rely on standardized or predefined accounts, and those that do not
align with these specific frameworks are often dismissed.?” This demonstrates
how the legal system can reject alternative accounts simply because they do not
fit neatly within established parameters.?8 An illustrative case is Uganda v Apai
Stephen,? where an elderly rape victim chose to describe her story in abstract
terms rather than giving graphic details in open court.!00 She simply said; “he
made me his wife and he worked on me”. The use of this euphemism to describe
rape was most likely due to the societal stigma and humiliation associated with

[4

rape.!0! The judge described her statement as “vague and meaningless” and
acquitted the accused for lack of compelling evidence: The judge noted that
"there is nothing on record to shed light on what actually took place" and also

criticized the victim for not providing more explicit details.

In this case, the Court failed to consider specific factors such as the victim's age,
cultural context, and the trauma she had experienced, which led her to employ

euphemisms in describing the sexual assault.192 The Court also failed to explore

96 J.D. Giacopassi & R. K. Wilkinson, 'Rape and the Devalued Victim' (1985) Law and Human
Behavior, 9(4), 368

97 Adoch, 'Access to Gender Justice in Uganda' Supra

98 C. Smart, 'Feminism and the Power of Law' (1989) (London and New York: Routledge) 11.

99 Criminal Session Case No. 23/94

100 Thid
101 Adoch, 'Access to Gender Justice in Uganda' Supra
102 Thid
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ways to provide substantive justice to the victim,103 using its discretion to hear

her evidence on camera, thus protecting her privacy and emotional well-being.104

Another significant challenge in the Ugandan criminal justice system is the slow
rate at which gender-based violence cases are resolved. The low conviction rates
and the significant backlog of cases indicate a systemic issue.105 These
challenges underscore the urgent need for reforms that ensure fairness and

effectiveness in addressing gender-based violence cases.
5.0 RECOMMENDATIONS
5.1 ADOPTING A VICTIM-CENTERED APPROACH

To truly make a difference in the fight against Gender-Based Violence, we must
place the survivors at the heart of our efforts. A victim-centered approach is all
about recognizing the rights, needs, and dignity of those who have experienced
GBV.106 [t revolves around empowering survivors, recognizing that each
survivor's experience is unique and deserving of respect. It offers survivors
control over their recovery and justice-seeking processes, ensuring they are not

further victimized by a system that may disregard their voices.

Currently, the justice system often lacks the flexibility needed to accommodate
the distinctive circumstances and needs of individual victims. GBV survivors
have diverse needs influenced by factors like age, culture, disability, and
personal circumstances. A victim-centered approach acknowledges this diversity

and tailors support services accordingly.

During the initial police interview, it is imperative to give victims the opportunity

to articulate their expectations and perceptions of justice for their case. These

103 Article 28(2) of the 1995 Constitution and Section 137(1) of the Trial on Indictments Act
grants the court discretion to exclude the public from judicial proceedings on various

grounds.
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105 Thid

106 Inter-Agency Standing Committee, 'Definition and Principles of a Victim /Survivor Centered
Approach'.
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expectations should be acknowledged and addressed, and where applicable,
referrals to other services and service providers who can meet their unique needs

should be made.107

The justice system must adapt to accommodate the diverse needs of individual
victims as GBV cases are not one-size-fits-all. Survivors may seek different forms
of justice, such as protective orders, healthcare or emotional support before

pursuing criminal justice.108

Adopting a victim-centered approach entails providing essential support services
to victims, such as counseling, ensuring the safety of women at risk of abuse,
and empowering women with skills and financial resources to foster their
independence. These comprehensive measures are crucial in enabling victims to
break free from abusive relationships, where they might otherwise feel compelled

to stay due to a lack of viable alternatives.
5.2 SPECIAL POLICE UNITS/DESIGNATED OFFICERS

Specialized police units or designated officers should be established to handle
cases of violence against women. The U.N. Handbook for Legislation on Violence
Against Women recommends that laws should designate and strengthen
“specialized police units ... on violence against women, and provide adequate
funding for their work and specialized training of their staff.”199 Violence against
women is often complex and requires special skills in recognizing the gendered
aspects of crime patterns, working with victims and their families, dealing with
perpetrators and coordinating with multiple agencies. Developing these skills

requires specialized education, experience and training.1!0 In Brazil, there are

107 Adoch, 'Access to Gender Justice in Uganda' Supra

108 International Commission of Jurists, 'Women's Access to Justice for Gender-Based
Violence: A Practitioners' Guide No. 12' (2016) (Geneva: International Commission of
Jurists) 3.

109 United Nations, 'Handbook for Legislation on Violence Against Women' (UN Handbook,
section 3.2.4).

110 “Eugene Ntaganda, 'Exploring the Special Responses to SGBV: Best Practices, Challenges
and Guidelines in the Great Lakes Region' (Discussion Paper, International Conference on
the Great Lakes Region, July 2012).
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over 250 women’s police stations with the authority to investigate crimes of
violence against women such as rape, sexual assault and domestic violence.!1!
The assistance to women is carried out in a private room, preferably by female
police officers. The police officers responsible for the assistance should receive
adequate training to allow for the handling of the victims in a humanitarian
manner. 12 Implementing specialized police units for handling cases of violence
against women will significantly enhance the effectiveness and sensitivity of the
response to such cases, ultimately providing better support and justice for

survivor
5.3 SPECIAL INVESTIGATIVE AND OTHER PROCEDURES

To ensure that gender-based violence (GBV) cases are investigated thoroughly
and consistently, mandatory special investigative procedures must be
established. The way the police handle and document these cases significantly
influences the effectiveness of the overall law enforcement response and the
support provided by other agencies and the community. Therefore, clear
protocols need to be put in place, either mandated by law or developed as

essential policies to guide the investigative process across the system.113

For example, in Saint Paul, Minnesota, legislative funding enabled the creation
of the "Blueprint for Safety," a comprehensive guide designed to enhance the
criminal justice response to domestic violence. This foundational document
offers specific instructions for criminal justice agencies, detailing procedures to
ensure victim safety, define agency responsibilities, and hold offenders

accountable. It provides clear protocols for police interactions in various

111 Cecilia MacDowell Santos, Women’s Police Stations: Gender, Violence and Justice in Sao
Paulo, Brazil (Palgrave Macmillan 2005).

112 Library of Congress, 'Brazil: New Law Creates Specialized Police Stations for Women'
(Global Legal Monitor, 28 April 2023) available at <https://www.loc.gov/item/global-legal-
monitor /2023-04-28> [Accessed 31 July 2024]

113 Eugene Ntaganda, 'Exploring the Special Responses to SGBV' Supra (n 1)
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domestic violence scenarios, including cases involving children and situations

where the offender is not present at the scene.!14

Similarly, Uganda should establish and implement a standardized investigative
procedure for GBV cases. This procedure should address various abuse
scenarios to ensure that investigations are thorough, victims' diverse needs are

considered, and perpetrators are held accountable.
5.4 IMPROVING JUDICIAL EFFICIENCY AND ACCOUNTABILITY

To tackle the pressing backlog of gender-based violence (GBV) cases and ensure
timely justice, Uganda should establish specialized courts dedicated exclusively
to these cases, which represent at least 50% of the criminal caseload.ll> By
setting up such courts, Uganda can emulate the successful outcomes observed
in countries like Brazil, Nepal, and Spain, where specialized SGBV courts have

proven effective.116

These specialized courts would offer several significant benefits. Firstly, they
would allow judges and court staff to build expertise in the complexities unique
to GBV cases, leading to more informed and empathetic adjudication.
Streamlining the legal process within these courts would reduce delays and
backlogs, thereby accelerating the resolution of cases and lessening the
emotional and psychological burden on survivors.!17 Additionally, a dedicated
focus on GBV would ensure consistent adherence to best practices, help combat
stigma, and foster a supportive environment for survivors. This specialized
approach could also encourage more survivors to come forward, confident that

their cases will be handled with the sensitivity and expertise they deserve.

114 Tbid

115 United Nations Population Fund, 'Special Courts in Uganda: Enabling Access to Justice for
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5.5 INCREASING TRANSPARENCY IN THE JUDICIARY

To enhance trust and support for survivors, the judiciary should implement
comprehensive transparency measures. This includes establishing online case
tracking systems, similar to the ones used in Canada, to allow survivors to
securely monitor the progress of their cases.1!® Protocols for regular
communication via phone calls, emails, or text messages should also be put in
place to provide timely updates to survivors. Additionally, publicly accessible
reports detailing the status and outcomes of GBV cases would promote
transparency, hold the judicial system accountable, and encourage better
performance.!19 These measures not only help survivors feel more in control and
reassured that their cases are being handled with the seriousness they deserve
but also promote their active participation and satisfaction throughout the legal

process.
5.6 SPECIALIZED TRAINING OF JUDICIAL OFFICERS FOR GBV CASES

To handle gender-based violence (GBV) cases effectively, judicial officers must be
thoroughly trained. Comprehensive training programs for judges, prosecutors,
and other court staff should be developed and made mandatory.120 These
programs should cover the dynamics of GBV, the impact on survivors, relevant
legal frameworks, and best practices for case management. For instance, the
UK’s extensive training for judicial officers on GBV sensitivity has led to more
informed and empathetic case handling.!2! Continuous education is also crucial;
staying updated on new research, laws, and methods ensures that officers
remain well-informed. Partnering with organizations that specialize in GBV can
further enhance these training efforts. When judicial officers are well-trained,

they handle GBV cases with greater sensitivity and professionalism.122 This not

118 Emily Buehlow, 'Victim Services’ Implementation of Mobile Tracking Systems for Victims
of High-Risk Gender-Based Violence Cases in Ontario' (University of Waterloo).

119 Transparency International, ‘Enhancing Judicial Transparency’ (Position Paper 01/1007).

120 Eugene Ntaganda, 'Exploring the Special Responses to SGBV Supra

121 OECD, 'Gender Sensitive Practices in the Judiciary' available at
<https://doi.org/10.1787/c951c33e-en> [Accessed 31 July 2024]
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only leads to fairer outcomes and reduces the re-traumatization of survivors but
also strengthens the judicial process in supporting the needs and rights of

victims.
5.7 REMEDIES AND REPARATIONS

Gender-based violence leaves lasting physical and psychological scars on
survivors. To address this, compensation is crucial. Reparations include
financial redress but are more than that; they acknowledge profound injustices
and trauma. Victims often face medical bills, therapy costs, and lost income due

to their ordeals, making compensation a practical necessity.

Every act of violence against women is a breach of human rights, and states
must provide an appropriate remedy!23, which includes restitution,
accountability, and prevention of future harm!24, as was affirmed in the case of
Tshitenge Muteba v Zaire, 125 However, despite the Ugandan Constitution's
emphasis on reconciliation and adequate compensation, these principles are

notably absent in Uganda’s current criminal justice system.126

In Uganda, a GBV case is considered concluded once a verdict is rendered, which
fails to provide financial compensation for the harm endured.1??” GBV inflicts
lifelong consequences on victims, including early pregnancies, abandonment of
education, and forced marriages. For women with disabilities, the aftermath
includes unintended pregnancies, financial burdens, and profound emotional

distress.128

123 Article 2(3) of the International Covenant on Civil and Political Rights (ICCPR).

124 UN Human Rights Committee (HRC), 'General Comment No. 31'.

125 Communication No. 124 /1982 (25 March 1983), U.N. Doc. Supp. No. 40 (A/39/40) at 182
(1984).
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Reparations for GBV victims go beyond financial redress; they are a moral and
ethical imperative. They empower survivors, promote healing, and contribute to
ending GBV. Reparations represent a crucial step towards restorative justice,
sending a powerful message of societal support for survivors, condemnation of

violence, and upholding of their rights.

5.8 BALANCING RETRIBUTION AND RESTORATION: THE NEED FOR
ALTERNATIVE APPROACHES IN GBV JUSTICE

The traditional criminal justice system, focused on punitive measures, may not
always align with the diverse needs of GBV survivors. Often, the perpetrator is
known to the survivor, complicating the pursuit of justice. While some survivors
seek punishment, others may prioritize healing or reconciliation. Studies have
shown that women think marital rape is terrible and that offenders should be
punished, but they do not necessarily believe imprisonment is the best solution.

This mismatch often discourages survivors from pursuing justice.!29

Incorporating restorative justice principles into GBV cases offers a valuable path
for healing. This approach emphasizes dialogue, empathy, and understanding,
aiming to repair harm and restore relationships. For survivors, it provides a

chance to be heard, find closure, and regain a sense of agency.

Alternative justice forms that integrate retribution and restoration can address
the limitations of the adversarial system, rooted in colonization. The current
system's rigidity in accommodating diverse justice perspectives presents a
challenge, necessitating a reevaluation of responses to gender-based violence

and the consideration of alternative approaches.

129 E. Porter Justice and Rape on the Periphery: The Supremacy of the Space between Local
Solutions and Formal Judicial Systems in Northern Uganda’ (2012) Journal of East African
Studies 6:1,86
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5.9 ENHANCING SAFETY AND SUPPORT OF THE VICTIM THROUGH SAFE
SHELTERS

Ensuring the safety and support of GBV survivors is a moral imperative that
requires immediate action. A victim-centered approach prioritizes the safety of
survivors, involving inquiries about their sense of safety, available shelter, and

needed support.130

When women and girls report GBV incidents, they often face increased risks of
further violence and retaliation from their perpetrators.!3! The shortage of safe
shelters exacerbates this problem, forcing survivors to endure dangerous

environments.

In Uganda, there are no state-run shelters, and existing shelters run by
charitable organizations are insufficient to meet the demand. The glaring
shortage leaves countless women with no choice but to endure abusive

conditions, perpetuating the cycle of violence.132

Safe shelters are crucial for both physical security and emotional healing.
Establishing these shelters is an ethical obligation and practical necessity. The
Ugandan government must establish new shelters and increase funding for
existing ones. This will provide GBV survivors with safety, support, and the

empowerment needed to rebuild their lives.

6.0 CONCLUSION

This paper has illuminated how the justice system, encompassing both the police
and judiciary, often perpetuates rather than resolves violence against women.

The systemic issues, including insensitivity, lack of privacy, and insufficient

130 "USAID's Collective Action to Reduce Gender-Based Violence (CARE-GBYV), 'How to
Implement a Survivor-Centered Approach in GBV Programming' (Note No. 3 in a Series,
December 2021)."

131 Ibid

132 Ibid
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recognition of individual victim needs, have led to an environment where
survivors frequently feel unsupported and marginalized. Addressing these deep-

seated problems requires a transformative approach.

Central to this transformation is the establishment of specialized systems
designed specifically to handle gender-based violence (GBV). This includes
creating dedicated police units and judicial courts that focus solely on GBV
cases, ensuring that these specialized mechanisms are equipped with the
necessary resources and training. By instituting these specialized systems, we
can enhance the effectiveness of the justice response and ensure that cases are

handled with the expertise and sensitivity they demand.

Equally vital is adopting a victim-centered approach. This approach recognizes
the unique experiences and needs of each survivor, placing their safety, dignity,
and autonomy at the core of the justice process. It empowers victims to define
justice on their terms and provides tailored support that respects their individual
circumstances. Only by integrating this victim-centered perspective can we
ensure that the justice system not only holds perpetrators accountable but also

supports survivors in their journey towards healing and empowerment.

Combining specialized systems with a victim-centered approach represents a
comprehensive strategy for addressing GBV. This dual focus will not only rectify
current deficiencies but also foster a justice system that truly serves and
supports survivors, creating a meaningful and lasting impact in the fight against

gender-based violence.
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